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BACKGROUND – THE DISPUTE GROUP
The Dispute Group is Australia’s fist top-tier independent Dispute Resolution group. It’s
Members, through collaboration and peer review, seek to inform best practice in the field of
ADR. They are:
Alan Limbury, who established the first ADR practice group in an Australian law firm in
1987. A founder and former Chairman of LEADR and of the Law Council of Australia’s
Standing Committee on Dispute Resolution.
Angela Bowne SC, has been a mediator since 1992, contributes chapters on ADR in
LexisNexis Intellectual Property Precedents and is the Chair of the NSW Bar Association
Alternative Dispute Resolution Committee.
Harold Werksman, a founding director of LEADR and inaugural member of the Alternative
Dispute Resolution Committee of the Law Society of New South Wales.
Jeremy Gormly SC, was the Chairman of National Alternative Dispute Resolution Advisory
Council (NADRAC) from 2011-13. It advised the Federal Government on Dispute Resolution.
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Max Kimber SC, a leader in industrial and workplace disputes and mentor of new mediators.
Dr Rosemary Howell, delivers ADR services to a diverse range of business and government
clients and is the architect of the Masters of Dispute Resolution program at UNSW. Inaugural
LEADR Award for ‘Significant Contribution to ADR’ (2013).
William Joseph Nicholls, LLB (Hons) UNSW, Executive Director, The Dispute Group and
Sessional Lecturer ‘Resolving Civil Disputes’ Faculty of Law UNSW.
The views expressed in this Submission are those of the TDG. They do not necessarily
reflect the view of any organisation which individual TDG members represent or are
involved with in another capacity.

SUBMISSION
1.

The Dispute Group (TDG) submits, for the reasons advanced below, that there is no
need for “a consistent model or models for dispute resolution in statutory contexts”, as
contemplated in the Terms of Reference of the “Dispute Resolution: Frameworks in
New South Wales”, Consultation Paper issued in April 2014 (the Paper).

2.

Accordingly, it will not be “appropriate” for the Commission to recommend the
introduction of a uniform model or models for dispute resolution to be utilised either in
the context of court ordered dispute resolution or in alternative dispute resolution more
generally, as foreshadowed in the Paper at paragraph 1.23.

3.

Nevertheless, TDG submits that legislative intervention is warranted in the respects
detailed in paragraph 16 below.

4.

It is now generally accepted that the goal of “just, quick and cheap resolution of
disputes” is enhanced by the use of mediation and other forms of dispute resolution.
Inevitably, that goal will be undermined if ADR processes become the subject of
comprehensive and detailed uniform legislative (or other) provisions – as they will rob
the parties to such processes of flexibility ie the capacity to move towards resolution in
the manner and at the speed that they regard as most suitable for the resolution of their
own disputes.
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5.

In other words, the more rules that are created to regulate ADR processes, the harder it
will be to break down the “argument culture” that still permeates and drives the
adversarial nature of the justice system: see King, Fryberg, Batagol and Hyams “Non
Adversarial Justice”, the Federation Press (2009) at pg 4.9.

6.

The Paper helpfully identifies the vast array of legislation wherein the ADR processes
are found, but then seems to proceed on the basis that:
(a) such differences were not deliberately enshrined in that legislation and are
problematic; and that
(b) uniformity, or at least a greater level of uniformity than currently exists,
would/will be beneficial, even in the absence of persuasive evidence that such
differences have caused real problems for the participants involved in such
ADR process.

7.

TDG is strongly of the view that in the absence of such evidence it would be better to
“leave well enough alone” – especially if the price of uniformity is a loss of
control/flexibility in the hands of “the disputants”.

8.

The Paper quite correctly points out (see para 3.31) that there is a “tension”: between
the perceived “need” for consistency about ADR processes and the “need to preserve”
desirable flexibility in those processes and procedures. TDG is firmly of the view that
“flexibility in ADR” should be the central tenet when considering ADR “frameworks”,
leaving it to the participants in ADR processes to fashion and adopt an ADR process
that they believe best suits them in their quest to resolve their dispute(s).

9.

TDG contends that there is no reason, let alone a compelling one, to codify ADR
processes (and procedures) with a view to achieving “uniformity” especially when the
price or cost of such an exercise will be to “strait jacket” the participants in ADR
processes rather than leave them with capacity to fashion and move between such
processes if and when they desire to do so.

10.

TDG is also extremely concerned that any move towards the introduction of highly
prescriptive, uniform rules about the operation of ADR processes will inevitability
result in the “institutionalisation” of ADR that will place it on the spectrum of dispute
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resolution mechanisms at a point much closer to arbitration and litigation, that is neither
necessary nor helpful to the overall “health” of ADR processes.

11.

Arbitration was, initially, heralded as the quicker, cheaper and more flexible option to
litigation. However, in more recent years, it has lost its appeal and utility to many ADR
users as it now highly regularised, and institutionalised – it is conducted in an
adversarial way and its processes and outcomes are regularly the subject of litigation.

12.

Whilst TDG accepts that there is a significant degree of overlap in the definitions
currently in use for various ADR processes (especially between evaluative mediation
and conciliation and perhaps with neutral evaluation), unless there be compelling
evidence that such overlap cause real problems for intending participants in ADR
processes, then this is a “lesser of two evils” situation. That is, attempts to define the
various ADR processes with such precision so that there is no overlap whatsoever, will
not only be difficult but contrary to the desirability of the parties being able to fashion
their own ADR process to suit themselves.

13.

Ultimately, responsibility for ensuring that the intended participants in an ADR process
fully understand “what they are buying” falls on the dispute resolution practitioner in
conjunction with the parties or their representatives during the course of preliminary
conferences and prior to the signing of any agreement that is to govern the proposed
process. (In this context, see, for instance, the Paper at para 3.29).

14.

TDG is also firmly of the view that there is certainly no warrant for seeking to match up
certain “types” of dispute resolution processes to different “types of dispute” (see Paper
at para 3.36). This is because there is no basis for the conclusion that disputes of a
particular “type” are always (or even usually) best suited to being dealt with by a
particular “type” of dispute resolution process. Indeed, one of our members has
experience in neutral evaluation of high value commercial disputes that will never be
litigated, (cf the proposition in the Paper at para 3.37). The reason why it is
inappropriate to attempt to match types of disputes with types of ADR processes is
because the prime determinant is the disposition and character of the parties’ decisionmakers. If they are reasonable and amenable to resolution, any type of dispute may be
resolved by whatever means they choose.
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15.

TDG submits that there is no need for the legislature to regulate the proper training and
accreditation of mediators, for the following reasons:
(a) since 2008 there has been in place a National Standard for the accreditation of
mediators and, even before its introduction, there were and continue to be
numerous training and accreditation bodies that train to that and even higher
standards, including LEADR, IAMA, ACDC, CIArb Australia and the Bar
Associations and Law Societies;
(b) accreditation to the National Standard, although voluntary, is a requirement for
appointment by courts and for acceptance on many mediation panels;
(c) any requirement for minimal training and accreditation standards before a
person may mediate would preclude parties from selecting the mediator of their
choice, in circumstances in which their dispute may be best suited to mediation
by a person not so trained or accredited, for example, mediation of a family
dispute by a family member;
(d) although arbitration had been used for significant commercial and other
disputes for many years prior to the adoption in such disputes of mediation in
the mid-1980s, there is no perceived need, nor any outcry, to regulate the
training and accreditation of arbitrators, which is conducted by many of the
same bodies as currently train and accredit mediators. Since arbitrators impose
binding decisions on the disputants, whereas mediators have no power to do so,
there is no warrant to regulate the training and accreditation of mediators
without also regulating the training and accreditation of arbitrators.

16.

TDG sees no difficulty with the legislature being left, in any particular context, to
decide on the nature and extent of any ADR regime seen to be appropriate to the
particular subject matter being regulated by statute (eg whether it be retirement village
resident disputes or employment disputes or family law disputes). However, TDG
submits that ADR processes should be the subject of legislative regulation in NSW (and
elsewhere) as follows:
(a) to adopt/reflect the Federal Civil Dispute Resolution Act 2011 as a means of
ensuring not only that “disputants” take “ownership” of their own disputes and
their resolution and that the costs to the State associated with the administration
of the litigation process are minimised (see the Paper para 1.3-1.9). In TDG’s
view, there is every reason why parties should be required to take “genuine
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steps” before commencing legal proceedings (save in those exceptional
circumstances dealt with in the Federal legislation). (See the Paper at 4.74.13). The decision in Superior IP International Pty Ltd v Ahearn Fox Patent
& Trade Mark Attorneys [2012] FCA 282 on its own, demonstrates this need –
to combat and eventually remove the ignorance of some lawyers about their
true functions. See also
http://epublications.bond.edu.au/cgi/viewcontent.cgi?article=1003&context=ad
r
(b) to accord to mediators and other ADR practitioners engaged without court
order the same immunity from suit as is conferred where the process is courtordered, as under s. 33 of the Civil Procedure Act, 2005 (NSW). Since the
function of the mediator is the same, whether the mediation be voluntary or
court-ordered, there is no justification for immunity in one case and no
immunity in the other;
(c) existing provisions which make ADR communications inadmissible, or
inadmissible subject to specified exceptions, should be replaced by provisions
that ADR communications should be inadmissible without the leave of a court
or tribunal which, in deciding whether or not to grant leave, must have regard
to the public interest and the interests of justice, as recommended in the Federal
sphere by NADRAC and as legislated in Hong Kong and Singapore. See
http://www.unswlawjournal.unsw.edu.au/sites/all/themes/unsw/images/Alan-LLimbury.pdf.

17.

The Reference is a very important one to all ADR practitioners and to the community at
large. There can be no doubt that the world is moving away from litigation and towards
the prevention of disputes and early intervention in those disputes that cannot be
prevented. Given this laudable and encouraging trend, it is critical that ADR not be
“shoehorned” into being a mere step in that failing process and or “strait jacketed” by
litigation process rules.

18.

TDG would be happy to respond to any questions about its views and to participate in
face to face discussions about this Reference.
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SUMMATION
This completes the submission prepared on behalf of TDG.
TDG would like to thank you for the opportunity to contribute to this inquiry.
Should you have any further questions, please contact William Nicholls on

or

email at

William Nicholls
Executive Director
1 July 2014

For information about our Members please see enclosed biographies or visit
www.thedisputegroup.com
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