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Ter ms of reference

Refer to the Law Reform Commission an inquiry, pursuant to section 10 of the Law
Reform Commission Act 1967, aimed at improving the system of parole in NSW.

Specifically, the Commission is to review the mechanisms and processes for
considering and determining parole.

In undertaking this review the Commission should have regard to:

A the desirability of providing for integration into the community following a
sentence of imprisonment with adequate support and supervision

A the need to provide for a process of fair, robust and independent decision-
making, including consideration of the respective roles of the courts, State
Parole Authority, Serious Offenders Review Council and the Commissioner for
Corrective Services

A the needs and interest of the community, victims, and offenders
A any related matters the Commission considers appropriate.

[Reference received 1 March 2013]
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Executive summary

0.1

0.2

0.3

0.4

0.5

0.6

Context and themes (ch 1)

A court, when sentencing an offender to imprisonment, usually imposes a non-
parole period (the minimum period that the offender must spend in custody) and a
head sentence (the maximum period that the offender can be kept in custody). The
offender can be released on parole at some point between the end of the non-
parole period and the end of the head sentence. When an offender is paroled, the
parole period remains part of the sentence. The offender is subject to conditions
(usually including supervision) and will be returned to prison if he or she breaches
the conditions and parole is revoked.

In 2013, 5621 offenders were released on parole from Corrective Services NSW
correctional centres and 464 offenders were paroled from Juvenile Justice NSW
custody. As at 29 June 2014, Corrective Services NSW was supervising 4496
offenders on parole.

We have been asked to examine the effectiveness of the legal framework governing
parole, with a view to making parole work better for the community. At the heart of
our review is the goal of improving the parole system to protect community safety,
and to reduce reoffending by providing a means for supervised reintegration
following imprisonment. In this context, our review aims to:

A simplify the legal framework
A simplify and strengthen the operational policy framework

A improve case management in custody, in the community and in the process of
transition, and

A develop more options for swift and certain responses to breaches of parole.

Purpose of parole and design of the parole system (ch 2)

Parole should be retained. (Rec 2.1) Having reviewed the evidence, we conclude
that parole works to reduce reoffending and contributes to protecting community
safety,and so i s i n t he .Reeasimual offengeisswithou paele
at the end of their sentence would not promote community safety.

The key purpose of parole i promoting community safety by supervising and
supporting the conditional release and re-entry of prisoners into the community,
thereby reducing their risk of reoffending 1 should be stated in the legislation.
(Rec 2.2)

NSW currently has a mixed system of parole where, depending on sentence length,
the parole order is made either by the sentencing court or by the State Parole
Authority (SPA). We recommend retaining the mixed system, so that when a court
imposes a sentence of imprisonment with a non-parole period:

A i f an o iehdesenterce i 3 years or less, the offender is released at the

end of any non-parole period unless SPA revokes the parole before release,
and
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A if an offender6 s head s mord than 8 gears, SPA determines whether
and, if so, when to release the offender to parole. (Rec 2.3)

This approach best protects the safety of the community and reduces reoffending. It

ensures that SPA6s and Corrective Services NS

more serious offenders and allows a risk management approach, where lower risk
offenders are released on parole automatically (if the sentencing court sets a non-
parole period) and higher risk offenders may be kept in custody or managed more
intensively.

Making parole discretionary for all sentences of more than 3 years would also
encourage offenders to participate in rehabilitation programs and other activities,
and to behave well in custody.

Sentences of 3 years or less: Statutory parole (ch 3)

A number of issues and complexities arise from the current system of court based
parole for sentences of 3 years or less, including the unnecessary step of the court
making a separate order for release at the end of any non-parole period. Parole
conditions that are imposed at the time of sentencing may also prove to be
unsuitable when the time comes for release on parole.

We propose pafistadbumodyel based prtlees.cThe Goirhes
(Administration of Sentences) Act 1999 (NSW) (CAS Act), rather than the court,
should require release on parole, at the end of any non-parole period, in the case of
a head sentence of 3 years or less (or an aggregate sentence or accumulated
sentences amounting to an overall head sentence of 3 years or less). (Rec 3.1(1),
3.3) Such parole should be subject to the standard conditions of parole by force of
law. (Rec 3.1(2); see Rec 9.2, 9.4)

Statutory parole would move the power to impose additional conditions from the
court to SPA. At a time shortly before release on parole, SPA would be in a better
position than the sentencing court to decide what conditions should be imposed,
since it would have advice from Community Corrections and would be able to take
into account how the offender had progressed towards rehabilitation while in
custody.

It follows that SPA should be able to impose any necessary additional conditions to
statutory parole as it can now do in the case of court based parole. (Rec 3.1(3))

SPAG6s ability to revoke a statutory
important safeguard and should be retained. The power should only be exercised if:

court

order b

A SPA is satisfied that the offender 6s condu

community safety if the offender is released outweighs any reduction in risk
likely to be achieved through parole supervision, or

A the offender, if released, would pose a serious and immediate risk to his or her
own safety, or

A the offender requests revocation. (Rec 3.2)

xviii NSW Law Reform Commission



0.14

0.15

0.16

0.17

0.18

Executive summary

We make a number of recommendations to help overcome difficulties that offenders
with statutory parole orders may have in arranging suitable post-release
accommodation. (Rec 3.2)

Sentences of more than 3 years: Factors guidktg Barole Authorilys
decisiors (ch 4)

SPAG6s decisions about parol e f oouldbeeleatyences

focused on risk to community safety. The decision making framework should be
clarified and simplified to ensure that community safety is at the forefront.

SPA should make a parole order if it is satisfied that the order is in the interests of
community safety after taking into account:

A the risk to community safety of releasing the offender on parole

A whether parole supervision is likely to aid in reducing the possibility of
reoffending

A the risk to community safety if the offender is released with little or no period of
parole supervision, and

A the extent to which parole conditions can mitigate any risk to the community
during the parole period. (Rec 4.1)

The matters to which SPA must have regard when considering the interests of
community safety should be based on the current list in s 135(2) of the CAS Act. We
recommend some changes to the list, including removing some considerations that
detractfrom SPAOGs cor e rislste @smumty safety. e also propose
that SPA should take into account any submissions from registered victims, there
being no direct requirement for SPA to do so currently. (Rec 4.2) We also propose
some minor changes to what must be included in a Community Corrections pre-
release report to ensure that it gives SPA the information it needs to make an
informed decision. (Rec 4.4)

Our recommendations will ensure that SPA considers all matters that it takes into
account in a way that is focused on an assessment of risk to community safety. Our
recommendations aim to:

A ensure that any risk assessments (made using an evidence based risk
assessment tool) are included in pre-release reports and that SPA members are
trained in evaluating them (Rec 4.5), and

A guide SPA about the relevance of:

- an of f eeculitg cladssication

- anoffender 6 s par tcustodypeddbilitation prognam$ and external
leave

- the availability andsui t abi | ity of -eeleasecatcbnemoahton, 6 s

and

- the possibility that an offender may be deported (Rec 4.6-4.10)

NSW Law Reform Commission xix

pos



Report 142 Parole

0.19

0.20

0.21

0.22

0.23

0.24

0.25

Parole decision making f@rious offenders (ch)

The CAS Act makes speci al provision for man @
offenders include prisoners who are serving a sentence for murder, a life sentence,

or one or more sentences with an effective non-parole period of 12 years or more,

who are at the highest level of security classification, or who the sentencing court,

SPA or the Commissioner of Corrective Services have referred for management as

serious offenders. On 31 December 2013 there were 774 serious offenders in

custody (7.6% of the total inmate population).

The Serious Offenders Review Council (SORC) investigates and makes
recommendations to the Commissioner of Corrective Services about the ongoing
classification, placement and program participation of serious offen d er s . SORCO6s
experience in managing serious offenders feeds into the parole process through

reports that SPA must take into account when considering whether to release a

serious offender on parole. SORC performs a valuable gatekeeping role in parole

decision making.

We recommend giving the Commissioner of Corrective Services (as the person
responsible for the day to day management of offenders) the power to refer
prisoners for management as serious offenders. (Rec 5.1) We also recommend that
Corrective Services NSW develop a policy to identify prisoners who are likely
candidates for an application under the Crimes (High Risk Offenders) Act 2006
(NSW) and to declare such prisoners to be serious offenders as early in their
sentences as is possible. (Rec 5.2)

When making a parole decision, SPA should continue to use the same test and
consideration for serious offenders as for non-serious offenders. The current larger
number of grants of parole to non-serious offenders relative to serious offenders
indicates that SPA currently distinguishes appropriately between serious and non-
serious offenders.

In preparing advice and reports for SPA, SORC should use the same test and
considerations as SPA. Thiswoul d ensure that h8OR@ie Bhsec 5P AD:
and that its advice and reportsarer el evant t o sS(Re&E&4) deci si on

There should be no change to the position that, if SORC advises against parole for
a serious offender, SPA may still consider parole for the offender but may grant
parole only in exceptional circumstances. (Rec 5.5)

A new parole decision making processjch

SPAG6s deci @ pracess isntadk domplicated, insufficiently transparent and

involves many technical rules that are impractical or difficult to fit together into a

coherent scheme. There are also unnecessary separate procedures where an

offender is a serious offender. Many provisions impede or obscure rather than assist

SPAG6s decision making. SPA has developed it :
where there are gaps in the legislation or a lack of clarity and has given registered

victims a broader role in its processes than the CAS Act requires.
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026 The Il egislation should be entirely redrafte
process is more clearly and fully set out and that unnecessary powers and rules are
removed. (Rec 6.1, 6.2)

0.27  There should be a single process that applies to both serious and non-serious
offenders. However, we do recommend special provision for review hearings in the
exceptional circumstances where SPA grants parole to a serious offender against
the advice of SORC. (Rec 6.3)

0.28  We propose that registered victims have the same procedural rights whether the
offender is a serious offender or not. It is important that victims have a voice in
parole decision making. There should therefore not be any restriction on the content
of victim submissions and SPA should ensure that it gives registered victims
sufficient opportunity to make oral submissions. (Rec 6.4)

0.29  Problems and inconsistencies arise when SPA considers revoking its own parole
order before an offender is released. SPA should have a separate and differently
drafted power to ensure that the power is only used in unusual circumstances and
that, normally, the regular decision making process fully considers all the relevant
issues. SPA should be able to revoke parole where new information is available or
the situation has materially changed, and SPA is satisfied that the offender, if
released, would pose a serious and immediate risk to his or her own safety, or
where the offender has requested that the order be revoked. (Rec 6.6)

030 Most of the existing time |imits and techn
making should be dropped. Similarly, powers that SPA does not use and that are
unnecessary should be removed. (Rec 6.7)

Other issues in the parole decision making proces§ (ch

0.31  All registered victims should have the right to access documents that show the
steps an offender has taken towards rehabilitation. (Rec 7.1) Registered victims
should also be kept informed about the progress of decision making. (Rec 7.2) This
will help victims to understand and engage with the parole decision making process.

0.32 To ensure that offenders can engage with the parole process, the information,
documents and forms provided should be in plain English and all communications
with offenders (including explanations of orders and conditions), whether in writing
or not, should be as straightforward and easy to understand as possible. (Rec 7.4)

033 SPA6s power to withhold some documents from
simplified so that SPA can properly balance procedural fairness with any competing
public interest in withholding particular information (for example information
disclosing police operations). A new provision should expressly forbid the disclosure
of a victimbébs submission unless the victim I

0.34 In all cases, procedural fairness dictates that SPA should notify an offender if a
documents has been withheld. SPA should then provide the offender with as much
information about the contents of the document as would enable the offender to
understand and respond to the substance of the facts, matters and circumstances
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which will affect the parole decision, and is, in the opinion of a judicial member of
SPA, consistent with the public interest in withholding it. (Rec 7.3)

0.35  SPA should provide written reasons for its decisions to grant or refuse parole at
private meetings and review hearings. The reasons should be given to offenders
and registered victims who have lodged a notice of interest. (Rec 7.5) Providing
reasons can overcome the sense of grievance parties may feel when they are not
told the reasons for a decision that affects them, lead to better and more consistent
decision making and allow decisions to be reviewed. In some cases SPA already
does this in practice. SPA should also publish online reasons for a greater range of
decisions, in particular cases involving serious offenders. (Rec 7.6) This would
increase transparency and public confidence in its work.

0.36  The CAS Act should set out a simplified procedure for SPA to follow when deciding
whether to grant parole to otherwise ineligible offenders in the rare cases where
exceptional circumstances apply. (Rec 7.7)

Membership of the State Parole Authority and Serious Offenders Review
Council (cI8)

0.37  The provisions about constituting panels and forming quorums for SPA and SORC
are unnecessarily complex and difficult to understand. They should be redrafted and
simplified. (Rec 8.1 and 8.2)

0.38  The membership composition of SPA and SORC should not be changed. However,
we recommend that:

A merit based selection processes should be used when appointing members
(Rec 8.3, 8.4)

A the community members should, as far as is reasonably practicable, reflect
diversity in the community (Rec 8.5) and have knowledge of, or experience
working in, the criminal justice system or related fields such as social work,
mental health or other human services (Rec 8.6), and

A members should be able to access professional development opportunities and
should be subject to peer performance evaluation (Rec 8.7).

Parole conditions ()

0.39  The current three standard conditions of parole are to be of good behaviour, not
commit any offence, and adapt to normal lawful community life.

040 We <consider that the phrase fAgood behaviouro
i mpractical and wunfair to hold parolees to a
|l ifed that is i mpscebed se and not easily d

0.41 Parolees should instead be required, as standard parole conditions, not to commit
any offence and to accept supervision. The purpose of release on parole is to
reduce risk to community safety by -emaynagi ng a
into the community. Parole cannot be expected to achieve this unless supervision is
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always a condition. The current three year limit on the duration of supervision
conditions should be removed. (Rec 9.1)

Having a list of obligations attached to a supervision condition would make clear
and transparent how offenders are managed on parole. Such a list should make it
clear that the overarching obligation is to obey all reasonable directions of the
supervising Community Corrections officer and then expressly indicate the main
types of directions that may be given. We propose retaining most of the obligations
that currently attach to supervision conditions. We do, however, recommend some
changes to:

A achieve greater flexibility surrounding residence requirements;

A require that parolees participate in rehabilitation programs, interventions and
treatment as directed

A require that parolees follow reasonable directions about employment, education
and training

A require that parolees follow reasonable directions about drug and alcohol use,
including directions to cease or reduce use, and submit to drug and alcohol
testing as directed, and

A allow Community Corrections officers to impose a curfew. (Rec 9.2)

Any curfew must be for no more than 12 hours in any 24 hour period and there
should be a Corrective Services NSW policy requiring a supervising officer to get
permission from a manager before imposing a curfew and requiring a manager to
review the curfew after each month of operation. (Rec 9.3)

In order to assist in supervising parolees, consideration should be given to drafting a
provision authorising Corrective Services NSW to collect information from third
parties about compliance with parole requirements, and authorising third parties to
disclose such information to Corrective Services NSW. (Rec 9.5)

A plain language summary of the obligations (in English and other relevant
languages) should be developed and given to all parolees. (Rec 9.6)

SPAG6s discretion to impose additionalle
orders to the individual circumstances of each offender. Unnecessary and
inappropriate conditions should be avoided. SPA should, therefore, be able to add
any condition it considers reasonably necessary to:

A manage the risk to community safety of releasing the offender on parole;

A take account of the effect of releasing the offender on parole on any victim or
victimbébs family; or

A respond to breaches of parole. (Rec 9.7)

Community Corrections officers should be able to exempt offenders from complying
with non-association, place restriction and curfew conditions. Such exemptions
should only be granted for a limited time and for a specified purpose. In order to
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avoid unnecessary distress to victims, Corrective Services NSW should inform any
registered victims of any such exemption. (Rec 9.8)

Breach and revocation (t0)

The goals of a system for dealing with breaches of parole are to manage risk and to
ensur e t he par ol Boetllas end; aven petommend a .system of
graduated sanctions. The system should be responsive and flexible in dealing with
breaches and the breaches should attract clear and proportionate consequences.
The response to breach should be proportionate, swift and certain. (Rec 10.1)

SPA and Community Corrections should have powers that reflect the core functions
each body performs in the system.

In order for Community Corrections to carry out professional and effective case
management it must have the discretion to handle minor, non-reoffending breaches
internally. Community Corrections officers should, therefore, have a range of
responses available to deal with breaches and should only report breaches to SPA

if their available responses cannot adequat el

ACommunity Corrections of f i caebredch (othev thanl abl e r

reporting it to SPA) should be to:

A impose a curfew on the offender for no more than a maximum of 12 hours in any
24 hour period (subject to approval by a manager and review by a manager at
the end of every month of operation)

A givear easonable direction to t bhehaviour f en
A warn the offender (or request that a more senior officer warn the offender), or
A note the breach and take no further action.

If reporting a breach to SPA, the Community Corrections officer must recommend
that SPA do one or more of the following:

A revoke parole

A impose home detention

A impose electronic monitoring, or

A otherwise vary or add to the conditions. (Rec 10.2(1))

A new Corrective Services NSW policy should list the circumstances in which a
breach must trigger a Community Corrections report to SPA, and provide a clear
framework for Community Corrections officers to exercise their discretion.
(Rec 10.2(3))

SPA should have a range of sanctions, in addition to revoking parole, to achieve the
systembébs goal s. SPA should be able to
and warning the offender and higher level sanctions of varying or adding conditions
to the parole order, electronic monitoring and home detention. (Rec 10.3)
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0.54  SPA should also be able to revoke parole in the absence of breach if it considers
that an offender poses a serious and immediate risk to the safety of the community
or any individual, or there is a serious and immediate risk that the offender will leave
NSW, and these risks cannot be mitigated through reasonable directions from the
supervising officer or by adding or varying parole conditions. A Community
Corrections officer should be able to report to SPA in such circumstances, if the risk
cannot be mitigated through reasonable directions from the officer. (Rec 10.4)

0.55 The current consequences of breach of parole are sufficient. Breach of parole
should not also be an offence. (Rec 10.5)

Breach and revocation: Procedural issued{¢h

0.56 Having reviewed the procedures surroun di n g SPAGs revocation
recommend amendments and additions to the CAS Act to achieve flexibility,
consistency, clarity, certainty and eliminate unnecessary procedures. (Rec 11.1-

11.5)

0.57  The grounds on which a judicial member of SPA may suspend parole in emergency
situations should be revised to align more with the grounds for refusing or revoking
parole, namely that the offender poses a serious and immediate risk to the safety of
the community or of any individual, or there is a serious and immediate risk that the
offender will leave NSW in contravention of parole conditions. (Rec 11.6)

058 It is important that an offender understand
parole. SPA should therefore review the form of the explanatory letter and
revocation notification it sends to offenders to ensure that the information is as
straightforward and easy to understand as possible. (Rec 11.7) It is also desirable
for SPA to publish its decisions in revocation matters. However, in light of the
resource implications, SPA need only work towards publishing online those reasons
for revocation decisions that it must already record in its minutes. (Rec 11.8)

Further applications for pardgth 12)

059 If SPA refuses or revokes parole, the 12 month rule prevents offenders from
applying to SPA for parole for a further 12 months barring exceptional
circumstances. There should be more flexibility so that SPA can set either an earlier
or a later reconsideration date at the time of the decision to refuse or revoke parole.
This would allow some offenders serving short sentences a further opportunity to
apply for parole and would prevent distress to victims arising from recurrent
applications by offenders serving lengthy sentences. (Rec 12.1)

0.60  There should also be a formal avenue for offenders to apply for early parole
reconsideration on the basis of manifest injustice. (Rec 12.2)

Appeals and judicial review of SPA decision$3xh

0.61  The rights of the offender and the State to apply in certain circumstances to the
Supreme Court for a declaration that SPA relied on false, misleading or irrelevant
information have little value and should be repealed. (Rec 13.1)
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0.62  The rights to common law judicial review should remain without the need to extend
appeal rights to a merits review.

Case management and support in custody and in the commuidty (ch

0.63  The aims of case management by Corrective Services NSW should be to develop
and implement individualised plans for offenders that cover how offenders are
prepared for, transitioned to and supported on parole, with the ultimate aim of
reducing the risk of reoffending.

0.64 Achieving effective in-custody case management has emerged as an important
issue. In our view, the main thrust of Corrective Services NSW case management
policy is appropriate but its implementation can be improved.

0.65 Corrective Services NSW should do the following to reform in-custody case
management and parole preparation:

A commission an independent review of the implementation of its case
management policies

A simplify and streamline relevant policy documents to help staff to deliver more
effective case management

A make changes to reduce diffusion of responsibility for the case management of
offenders, and

A review the current system of security classification, with the aim of simplifying
and streamlining it. (Rec 14.1)

0.66 There should be increased proactive support for offenders transitioning from
custody to parole and Corrective Services NSW should continue to improve
community case management and support for offenders on parole. To assist in this,
Corrective Services NSW should evaluate the new Funded Partnership Initiative
and other programs aimed at community case management. The Government
should also consider establishing working groups to reduce barriers to co-ordinated
support among government agencies and improve information sharing and
cooperation. (Rec 14.2 and 14.3)

0.67  Corrective Services NSW should also ensure that all of its rehabilitation programs
are evaluated for their effectiveness in reducing reoffending. (Rec 14.4)

Preparole programs (citb)

0.68  Pre-parole programs are intended to ease the transition from custody to parole and
to help reduce rates of parole breach and reoffending. Existing mechanisms include
pre-release external leave programs and transitional centres. There is scope for
improving these transition options.

0.69  Corrective Services NSW should review its unescorted external leave policy with a
view to simplifying it, and providing a policy framework that specifies the purpose
and objectives of pre-release unescorted external leave programs and the criteria
for assessing whether or not a prisoner requires leave before release on parole. For
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those offenders not requiring leave, failure to participate should not be a barrier to
parole. (Rec 15.1) There is also merit in Corrective Services NSW developing
partnerships with non-government organisations to provide volunteer sponsors for
day leave. (Rec 15.2)

Transitional centres are currently limited in availability i there being only two in
NSW, both of them female-only. These centres may offer a cost effective transition
process that could lower recidivism. The existing centres should be evaluated for
their effectiveness at reducing reoffending and improving outcomes for offenders as
a basis for considering expanding them for both female and male prisoners. (Rec
15.3)

ABack endo home detenti on

There is value in introducing a new transition option: a back end home detention
scheme that involves transferring some offenders from full time custody to home
detention for the final phase of their non-parole period. This would provide a more
intensive transition process for appropriate offenders, allowing them to establish
strong community supports before they are released on parole. SPA should
determine whether an offender can access back end home detention, and it should
only be available for a limited period of time. (Rec 15.4-15.12)

The problem of short sentences 16)

A significant number of offenders serve short sentences of imprisonment either with
or without parole periods. A lack of pre- and post-release case management and
support can contribute to poor post-release outcomes for offenders who serve a
short fixed term sentence or only a short period of parole.

The most effective strategy for dealing with this problem is to reduce the number of
offenders serving short prison sentences by strengthening community based
custodial sentencing options and increasing awareness of participants in the
criminal justice system about the problems caused by short sentences. There may
also be benefit in strengthening case planning for offenders serving short
sentences, and ensuring that offenders serving short sentences retain links to
community based services.

We, therefore, recommend establishing a working group to investigate the viability
of a system for maintaining connections between offenders serving short sentences
of imprisonment and community based service providers. (Rec 16.1) A program
should also be developed to build the awareness of participants in the criminal
justice system about sentencing practice and sentence administration, with a
particular emphasis on issues associated with short sentences of imprisonment
(Rec 16.2).

Parole for young offenders (ch)

There is general agreement that young people should be treated differently in the
criminal justice system. There should therefore be a separate parole system for
young offenders incorporated in the Children (Criminal Proceedings) Act 1987
(NSW) (CCP Act) that would allow the development of a simpler regime managed
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by the Chi |l dithdeatores appropriate to young offenders. (Rec 17.1,
17.2)

The provisions should be drafted in a way that reflects the different focus of the
juvenile parole system and that allows the system to be flexible, less formal and
technical, more responsive and more transparent and that gives the Children's
Court greater discretion. We recommend including an additional principle in the
CCP Act that the purpose of parole is to promote community safety, recognising that
the rehabilitation and reintegration of children into the community may be a highly
relevant consideration in that regard. (Rec 17.3)

Within this general approach, we make some specific recommendations about the
content of the juvenile parole system (Rec 17.6-17.15), guided by design principles
aimed at achieving flexibility, limited technicality, responsiveness, and clarity.
(Rec 17.5)

The boundaries between the adult and juvenile parole systems should be clarified
by setting a firmer cut-off at 18 years to determine access to the juvenile parole
system, including parole decision making, parole supervision and decision making
about breach and revocation. (Rec 17.4)

Other issues requiring amendmentl@h

Some other issues related to parole arose during our review. In response to them,
we recommend:

A amending SPAds breach and revocation
and home detention to ensure consistency with the parole breach and
revocation process, (Rec 18.1) and

A repealing the timeframe exception for parole consideration for offenders with
revoked compulsory drug treatment orders, in light of our recommendation to
revise parole consideration timeframes. (Rec 18.2; see Rec 6.7).
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Recommendati ons

2. Purpose of parole and design of the parole system

2.1: Retention of parole (page 25)
Parole should be retained.

2.2: Statement of the primary purpose of parole (page 27)
(1) The Crimes (Administration of Sentences) Act 1999 (NSW) should
include a statement of the purpose of parole along the following
lines:

The primary purpose of parole is to promote community safety by
supervising and supporting the conditional release and re-entry of
prisoners into the community, thereby reducing their risk of
reoffending.

(2) The Crimes (Administration of Sentences) Act 1999 (NSW) should
make clear that parole remains part of the sentence. Such a
statement should be located near the new provision that states the
purpose of parole.

2.3: A mixed parole system (page 37)
The Crimes (Administration of Sentences) Act 1999 (NSW) should retain

the current mixed parole system where automatic parole applies to
offenders serving head sentences of three years or less that have a non-

parole period and discretionary parole applies to offenders serving
sentences of more than three years.

3. Statutory parole

3.1: Introducing a statutory parole model (page 43)
(1) The Crimes (Administration of Sentences) Act 1999 (NSW) should
provide that an offender sentenced to a head sentence of three years
or less with a non-parole period must be released on parole at the
end of the non-par ol e period (fistateutaery parol e
Parole Authority has revoked parole.

(2) Statutory parole should be subject to the standard conditions of
parole set out in Recommendation 9.1.

(3) The Authority should have the same power to impose any additional
conditions as it currently has for court based parole orders.

(4) The statutory parole model should replace the court based parole
order model in the Crimes (Sentencing Procedure) Act 1999 (NSW).

3.2: Pre-release revocation of statutory parole (page 54)
(1) The Crimes (Administration of Sentences) Act 1999 (NSW) should
provide that the State Parole Authority may revoke statutory parole
(or a court based parole order if court based parole is retained)
before an offender is released on parole. This should replace the
current cl 222(1) of the Crimes (Administration of Sentences)
Regulation 2014 (NSW).

NSW Law Reform Commission xXix



Report 142 Parole

(2) The Authority may revoke such parole if:

@the Authority is satisfied that the off
indicates that the risk that the offender would pose to community
safety if released on parole outweighs any reduction in risk likely
to be achieved through parole supervision of the offender, or

(b) the Authority is satisfied that, if released on parole, the offender
would pose a serious and immediate risk to his or her own safety,
or

(c) the Authority is satisfied that satisfactory accommodation or post-
release arrangements have not been made or cannot be made
and the risk to community safetypos ed by t he offenderbés re
on parole outweighs any reduction in risk likely to be achieved
through parole supervision of the offender, or

(d) the offender requests that the order be revoked.

(3) Corrective Services NSW should develop and publish a robust policy
for assessing t he sui t ad postirelegse o f of fende
accommodation. The policy should focus on risk to community safety
and be grounded on the available evidence about the extent to which
different types of restrictions on the places offenders may live can
reduce the risk of reoffending.

(4) When an of f ender 6rleasp raccpnomedatibn iP o st
assessed as unsuitable, Community Corrections should clearly
communicate the reasons for this assessment to the offender or the
of fenderdés 1| egal representative.

(5) Corrective Services NSW should amend its policy to make clear that
Community Corrections officers should seek pre-release revocation
on the basis ofan of fenderds accommodation situal
absence of arrangements for suitable accommodation indicates that
the risk to community safet y posed by relbase oof fender ds
parole outweighs any reduction in risk likely to be achieved through
parole supervision of the offender.

(6) Corrective Services NSW should evaluate the provision of post-
release accommodation under the Funded Partnership Initiative. The
evaluation should assess whether the level of post-release
accommodation is adequate to meet requirements.

3.3: Parole for accumulated sentences (page 57)
(1) When an offender is sentenced for multiple offences, the effective
length of the overall head sentence (whether an aggregate sentence
or accumulated sentences) should be used to determine whether the
offender should be subject to statutory parole (or court based parole,
if retained) or discretionary parole.

(2) In the case of accumulated sentences, where the effective length of
the overall head sentence is three years or less:

(a) there should be a single date for release on parole that
corresponds with the end of the last operative non-parole period
(if statutory parole is implemented); or

(b) the court should make a parole order that requires release on
parole at the end of the last operative non-parole period (if court
based parole is retained).
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Factors guiding the State P

4.1: Replacing the public interest test (page 65)
The Crimes (Administration of Sentences) Act 1999 (NSW) should be
amended to the following effect:

The State Parole Authority may make a parole order for an offender if it
is satisfied that making the order is in the interests of community safety.
In doing so, the Authority must take into account:

(a) the risk to community safety of releasing the offender on parole

(b) whether parole supervision is likely to aid in reducing the possibility
of the offender reoffending

(c) the risk to community safety if the offender is released at the end of
the sentence without a period of parole supervision, or is released at
a later date with a shorter period of parole supervision, and

(d) the extent to which parole conditions can mitigate any risk to
community safety during the parole period.

4.2: Mandatory considerations (page 68)
The Crimes (Administration of Sentences) Act 1999 (NSW) should be
amended so that when the State Parole Authority is making a decision in
accordance with Recommendation 4.1 it is required to consider:

@the nature and circumstances of the offe
sentence relates

(b) any relevant comments made by the sentencing court
(o)t he offendero6és criminal hi story

(d) the likelihood that the offender, if released, will reoffend, and the
likely seriousness of any reoffending

(e) the likely effect on any victim of the offender, and on any such
victmbs family, of the offender being relec:

(f) any submissions from any registered victim

(g) any report in relation to the granting of parole to the offender that has
been prepared by or on behalf of Community Corrections, as referred
to in section 135A

(h) any other report in relation to the granting of parole to the offender
that has been prepared by or on behalf of the Serious Offenders
Review Council, the Commissioner or any other authority of the State

() if the Drug Court has notified the Authority that it has declined to
make a compulsory drug treatment order i
sentence on the ground referred to in section 18D(1)(b)(vi) of the
Drug Court Act 1998 (NSW), the circumstances of that decision to
decline to make the order, and

(i) such other matters as the Authority considers relevant.

4.3: Clarifying the status of the State Parole Authorityd ©perating

Guidelines (page 69)

The Crimes (Administration of Sentences) Act 1999 (NSW) should be

amended to remove the requirement that guidelines under s 185A be

developed fiin consultation with the Minist
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4.4: Content of Community Corrections reports (page 71)

(1) Section 135A of the Crimes (Administration of Sentences) Act 1999
(NSW), which relates to the content of Community Corrections
reports, should be moved to the Crimes (Administration of
Sentences) Regulation 2014 (NSW).

(2) The new clause should require the pre-release report from
Community Corrections to recommend for or against parole.

(3) The new clause should not require the report to address the
likelihood of the offender adapting to normal lawful community life.

(4) The new clause should require the report to address any established
breaches during a previous period on parole, a period of leave or a
community based sentence.

B)The new clause should require the report
participation in rehabilitation, education, work or other programs in
prison. Where relevant, the report should also address the availability
or unavailability of such programs and th
unwillingness to participate.

4.5: The State Parole Authorityé s wofgiek assessment results (page 79)

(1) The Community Corrections pre-release report should include the
results of any evidence based risk assessment tool used by
Corrective Services NSW to assess the offender.

(2 The St at e Parol e Aut h essionalydevetopmehte r s 6 prof
program should include training in the value, uses and limitations of
risk assessment tools, particularly the Level of Service Inventory-
Revised (LSI-R).

B3 The requirement iOperatindh Guidetines thai an t y 6 s
offender must generally be assessed as low risk before being
granted parole should be removed. Instead, the Operating
Guidelines should emphasise that risk assessment results should be
given weight in accordance with the legislative framework for
assessing release on parole set out in Recommendations 4.1-4.4.

4.6: The State Parole Aut hor i tydés <cosesurifer ati on of
classification (page 82)
The State Par OderatingdGuiddines shdulg revide that if

an offender has failed to achieve a low level of prison classification, the

Authority should, when considering whether to grant parole, take into

account:

(@) any reasons for the failure to achieve a low level of prison
classification, and

(b) that an offender with a higher level of prison classification, who
otherwise meets the requirements for a grant of parole, could still be
regarded as suitable for parole.

4.7: The State Parole Authorityd s ap pr oeaestodyt o i n
rehabilitation programs (page 85)
The St at e Par @pbkratingGuitelinesrshould/b& amended to

the following effect:

(a) Where an offender has not completed a recommended in-custody
rehabilitation program for reasons beyond his or her control, the
Authority should not take those reasons into account.
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() The Authority should take into account a
lack of participation) only in those programs likely to reduce that
particul ar of fenderdéds reoffending risk,
participate in those programs.

(c) The Authority should take program participation into account on a
case by case basis when making the parole decision.

(d) The Authority should consider whether the offender could, without
increased risk to the community, complete a recommended program
in the community.

4.8: The State Parole Authoritybs consi deration of externa
participation (page 88)

The St at e P a r o Operating uQuibdetined abpu sserious

offenders or other long term inmates having failed to participate in pre-

release external leave should be amended to the following effect:

(a) The presumption that serious offenders and other long term inmates
should have undertaken pre-release external leave should be
removed.

(b) In deciding what weight to give to the failure, the Authority should
take into account:

) whet her the failure was for reasons be)
and

(i) whet her t he of fender 6s participation
transitional options would be sufficient to prepare the offender for
parole.

4.9: Assessing the necessity and suitability of post-release
accommodation (page 91)
Where suitable accommodation is not available for an offender:

(1) Corrective Services NSW policy should state that Community
Corrections should comment in the pre-release report on whether
such accommodation is necessary to supervise the offender
adequately and manage any risk to community safety that the
offender poses.

2)The St at e Par OpemtingAGuiddiirees shaulg étate that
the offender may be released on parole if any risk to community
safety can be managed and Community Corrections can provide
adequate supervision.

4.10: Parole for offenders likely to be deported (page 99)

(1) The Crimes (Administration of Sentences) Act 1999 (NSW) should
provide that, when considering parole for an offender who may be
subject to deportation if released on parole, the State Parole
Authority must take into account:

(a) the likelihood that the offender will be deported when released on
parole, and

(b) the risk to community safety in any country the offender may
travel to during the parole period if deported.

2)The current | i s@perating Guiteknesiufactorethat t v 6 s
the Authority must consider in deportation cases should be deleted.
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5. Parole decision making for serious offenders

5. 1: Power to declare an offendpPpagel®3)fiseri ou.
(1) The Crimes (Administration of Sentences) Act 1999 (NSW) should

expressly authorise the Commissioner of Corrective Services to

declare an offender to be a serious offender and the definition of

iserious of B(&)naf ethed Act i should sbe amended

accordingly.

2 The definition of in is8(&)r of ahesCrimned f ender 0
(Administration of Sentences) Act 1999 (NSW) should be amended
by deleting paragraph (d) which refers to an offender being managed
as a serious offender in accordance with a decision of the sentencing
court, State Parole Authority or the Commissioner.

5.2: Referring high risk sexual and violent offenders to the Serious
Offenders Review Council (page 106)
(1) Corrective Services NSW should develop a policy to identify those
sexual and violent offenders who are likely candidates for an
application under the Crimes (High Risk Offenders) Act 2006 (NSW).

(2) The Commissioner of Corrective Services should declare such
offenders to be serious offenders as early in their sentences as is
possible.

5.3: Offenders serving redetermined life sentences i repeal of s 154

and s 199 (page 109)
Sections 154 and 199 of the Crimes (Administration of Sentences) Act

1999 (NSW) should be repealed.

5.4: Matters the Serious Offenders Review Council should take into
account when making recommendations to the State Parole

Authority (page 110)
The Crimes (Administration of Sentences) Act 1999 (NSW) should be
amended so that, when reporting to and advising the State Parole
Authority, the Serious Offenders Review Council must have regard to the
considerations that the Authority takes into account when it makes a

parole decision.

5.5: The Serious Offenders Review Councilds r ecommendati on to
the State Parole Authority (page 111)

Section 135(3) of the Crimes (Administration of Sentences) Act 1999

(NSW) should be redrafted to state that, except in exceptional

circumstances, the State Parole Authority must not make a parole order

for a serious offender unless the Serious Offenders Review Council

advises that the offender should be released on parole.

5.6: Parole and the Crimes (High Risk Offenders) Act 2006 (NSW) (page 120)
The Crimes (Administration of Sentences) Act 1999 (NSW) should state:

(a) The State Parole Authority, in deciding whether to:
(i) grant parole to an offender, or
(ii) rescind a revocation of parole

must not take into account the fact that an order under the Crimes
(High Risk Offenders) Act 2006 (NSW) might be made regarding the
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offender in future unless the State has made an application for such
an order.

(b) If the State has made an application under the Crimes (High Risk
Offenders) Act 2006 (NSW) in relation to an offender, but the
application has not yet been determined, the Authority may take the
application into account.

(c) If the Supreme Court has imposed an interim continuing detention
order or a final continuing detention order under the Crimes (High
Risk Offenders) Act 2006 (NSW) in relation to an offender, the
Authority must not make a parole order, or rescind any revocation of
the offenderds parol e.

(d) If the Supreme Court has imposed an interim supervision order or a
final extended supervision order under the Crimes (High Risk
Offenders) Act 2006 (NSW) in relation to an offender, the Authority
may take the existence of such an order into account.

6. A new paroldecision making process

6.1: Redraft procedural provisions (page 132)

The provisions of the Crimes (Administration of Sentences) Act 1999

(NSW) that set out the State Parole Aut hol
(Part 6, Division 2, Subdivisions 2 and 3) should be entirely redrafted.

The new provisions should more clearly and fully set out the decision

making process that the Authority should follow.

6.2: A new parole decision making process (page 135)
The Crimes (Administration of Sentences) Act 1999 (NSW) should be
amended so that in deciding whether to grant or refuse parole, the State

Parole Authority uses the following process:

(1) The Authority should notify any registered victim of the offender, the
Commissioner of Corrective Services and the Attorney General that
the offender is due to be considered for parole. The Authority should
make arrangements with Corrective Services NSW to achieve this on
a day to day basis.

(2) Registered victims, the Commissioner and the Attorney General
should be able to | odge a MnAmytice of [
registered victim should also be invited to make a written submission
for the Authority to take into account.

B3 The Authority should then consider the
meeting and decide whether parole should be granted or refused.

@1 f the Authority decides to grant parol e
been lodged, it may make a parole order at the private meeting and
impose such conditions as it may determine.

G)I'f the Authority decides to grant parol e
been lodged, it should record its decision and list the case for a
public review hearing.

(6) If the Authority decides to refuse parole at a private meeting, it
should notify the offender, provide the offender with the documents
on which its decision was based, and advise the offender of his or
her right to apply for a review hearing. The offender should be able to
make written submissions to the Authority as part of the application.
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After it has considered the application, the Authority should list the
case for a public review hearing only if it considers that a hearing is
warranted. If the Authority does not consider that a review hearing is
warranted, it should confirm the refusal and notify the offender.

(7) If the case is listed for a review hearing, the Authority should notify
the offender and any party who has | odged
the case. The offender should be entitled to appear at the hearing,
be legally represented, and make written and oral submissions. Any
registered victim who has | odged a fAdAnoti
entitled to appear and make written and oral submissions. If the
Commissioner of Corrective Services or the Attorney General has
|l odged a fAnotice of interesto, t he Co mmi
General should be entitled to appear, be legally represented and
make written and oral submissions.

6.3: The Serious Offenders Review Councilds r ol e (page 136)
() If the offender is a serious offender and the Serious Offenders
Review Council has recommended against parole for the offender,
the State Parole Authority should grant parole only in exceptional
circumstances.

(2) If the Authority at a private meeting decides to grant parole to a
serious offender against the Council és adyv

(a) The Authority should list the case for a public review hearing.

(b) The Authority should provide the Council with reasons for its
decision and allow at least 21 days before holding the hearing for
the Council to respond in writing to the decision.

(c) The Commissioner and the Attorney General should be notified
of the hearing and have the right to appear, be represented and
to make submissions, regardless of whether they have previously
lodged a notice of interest.

(3) If, at a review hearing held to reconsider a decision to refuse parole,
the Authority decides to grant parole to a serious offender against the
Council 6s advice:

(a) The Authority should adjourn the hearing and provide the Council
with its reasons for reversing the initial decision to refuse parole.

(b) The Authority should give the Council at least 21 days to respond
in writing before resuming the hearing.

(c) The Commissioner and the Attorney General should be notified
of the resumed hearing and have the right to appear, be
represented and to make submissions, regardless of whether
they have previously lodged a notice of interest.

6.4: Victim submissions at hearings (page 139)
The State Parole Authority should ensure that a registered victim who

has lodged a notice of interest is given sufficient opportunity to make oral
submissions at any hearing, regardless of whether the Commissioner of
Corrective Services or the Attorney General makes submissions
opposing parole.

6.5: Commissioner and State submissions (page 147)
(1) The Commissioner of Corrective Services and the Attorney General
should have the right to make written submissions to the State
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Parole Authority at any time when it is considering the parole of any
offender until a final decision is made. The Authority must consider
any such submission.

(2) A final decision by the Authority may be any of the following:
(a) making a parole order

(b) refusing to hold a review hearing (where parole has been refused
at a private meeting)

(c) confirming a refusal of parole because the offender has not
applied for a review hearing, or

(d) refusing parole at a review hearing.

(3) Corrective Services NSW should develop and publish a policy about
the situations when the Commissioner should make a submission.

6.6: Revoking discretionary parole orders pre-release (page 150)
(1) The Crimes (Administration of Sentences) Act 1999 (NSW) should
provide that:

(a) the State Parole Authority has the power to revoke its own parole
order before the offender is released only if:

(i) since the order was made, new information is available or the
situation has materially changed such that the Authority
considers it appropriate to revoke the order

(i) the Authority is satisfied that, if released on parole, the
offender would pose a serious and immediate risk to his or
her own safety, or

(iii) the offender requests that the order be revoked.

(b) the following procedures apply to proceedings for such a
revocation:

() the offender, the Commissioner of Corrective Services and
the Attorney General may apply to the Authority to exercise
this power

(i) applicants may make written submissions as part of the
application

(iii) the Authority should consider the application and decide
whether to exercise the power in a private meeting

(iv) if the Authority decides to exercise the power on application
from the offender, the Authority should formally record a
refusal of parole

(v) if the Authority decides to exercise the power on application
from the Commissioner or the Attorney General, the Authority
should list the matter for a review hearing and notify the
offender, the applicant and any party who has lodged a notice
of interest, and

(vi) at the review hearing, the Authority should consider whether
to grant or refuse parole without regard to the previous
decision.

(2) Section 172 of the Crimes (Administration of Sentences) Act 1999
(NSW) should be repealed.
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6.7: Minimising technical rules (page 153)
(1) The State Parole Authority must consider whether to grant parole at
a private meeting at |l east 21 days before

non-parole period.

(2) The Authority (whether on an initial or subsequent consideration of
parole) should be able to defer deciding whether to release an
offender on parole:

(a) at a private meeting, to a future private meeting, whenever it
considers it necessary, but in any case for not more than one
month from the date of the first deferral

(b) at a review hearing, to a future review hearing, whenever it
considers it necessary, but in any case for not more than three
months from the date of the first deferral.

The separate power to postpone or adjourn a review hearing should
no longer be available.

(3) The Crimes (Administration of Sentences) Act 1999 (NSW) should
be amended to remove the power of t he Aut hority to fiexamin
offender.

(4) The Crimes (Administration of Sentences) Act 1999 (NSW) should
provide that, at a review hearing, the Authority must consider
whether or not to grant parole without regard to any view taken of the
case at the private meeting.

B)A parole order must authorise the offendel
35 days of:

(a) the making of the order, or
(b) the end of the non-parole period,

whichever is the later day.

7. Other issues in the parole decision making process

71: Victimsbé access to document gpage 157)
The Crimes (Administration of Sentences) Act 1999 (NSW) should be
amended so that a registered victim of an offender being considered for

parole (whether or not the offender is a serious offender) is entitled to
access documents indicating the steps that the offender has taken, or is

taking, in custody towards his or her rehabilitation.

7.2: Keeping registered victims informed (page 157)
The Crimes (Administration of Sentences) Act 1999 (NSW) should
require the State Parole Authority to notify a registered victim of an
offender that the offender:

(a) has been granted parole, and provide a copy of the offender 6 s par ol e
conditions, or

(b) has been refused parole, and indicate when the offender is likely to
be next considered for parole.
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(1) A new provision should be inserted into the Crimes (Administration of
Sentences) Act 1999 (NSW) to address the disclosure of
submissions from registered victims to offenders, stating that:

(@)

(b)

the State Parole Authority must not disclose such submissions to
an offender unless the victim has consented in writing, and

i f a victimbébs submission is withhel

must notify the offender or the

the submission has been withheld.

(2) Section 194 of the Crimes (Administration of Sentences) Act 1999
(NSW) should be substituted by a new provision stating that:

(@)

(b)

(€)

(d)

(e)

(f)

9

(h)

the Authority may withhold any material (including any document
or part of a document) if, in the opinion of a judicial member,
there is a public interest in withholding the material

there is a public interest in the Authority withholding material if a
judicial member considers that providing the material would:

(i) adversely affect the discipline or security of a correctional
centre

(i) endanger any person

(i) put at risk an ongoing operation by a law enforcement agency
or intelligence agency

(iv) adversely affect the supervision of any offender on parole, or

(vydisclose the contents of the
psychological reports

if the Authority is considering withholding material from an
of fender ( or legal eeprasénfateve), dtleer jodicial
member must be satisfied that the public interest in withholding it
outweighs the public interest in procedural fairness for an
offender

if the Authority withholds material from any person, the Authority
must inform the person from whom it is withholding the material
that it has done so

regardless of whether there has been a request for access to
material, the Authority must provide an offender from whom such
material has been withheld with as much information about the
contents of the material as would enable the offender to
understand and respond to the substance of the facts, matters
and circumstances which may affect the parole decision and is, in
the opinion of the judicial member, consistent with the public
interest in withholding the material

requires the Authority to withhold the material from any legal
representative of any offender, if the Authority withholds, or would
withhold, the material from the offender,

applies, subject to the exceptions listed here, where the Authority
must, under any law, provide any person with access to a report
or other material, or where any person requests access to a

of f

report or other material in the Author i t y6s possession

applies notwithstanding any law to the contrary, and
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() does not apply t o registered victi mso
Mi ni steroés entitl ement t o access al | d
Authority under s 193A(1).

7.4: Plain language information for offenders (page 166)
(1) The State Parole Authority should develop an information package
for offenders about the parole decision making process and the
Aut horityés procedur es. The package shou
language and be as simple as possible. It should be available in
English and other relevant languages.

(2) The Authority should review the standard forms and notices it
provides to offenders to ensure that the forms and notices are as
simple and easy to understand as possible.

(3) Corrective Services NSW should consider how to provide offenders
with more non-written information about the parole decision making
process, for example by discussion with t he of fender 6s assi gn:¢
Community Corrections officer or as part of a pre-release preparation
program.

7.5: Providing written reasons for the State Parole Authority0 s

decisions (page 169)
The Crimes (Administration of Sentences) Act 1999 (NSW) should be
amended to require the State Parole Authority to provide to offenders,

and any registered victims who have lodged a notice of interest, written
reasons for its decisions to grant or refuse parole at a private meeting or

review hearing.

7.6: Publishing reasons for State Parole Authority decisions (page 171)
Subject to privacy and security considerations, the State Parole Authority

should publish reasons online for all of its decisions to grant or refuse
parole. The Authority should prioritise publishing reasons in cases
involving serious offenders.

7.7: Parole in exceptional circumstances (page 173)
Subsections 160(2) and (3) of the Crimes (Administration of Sentences)

Act 1999 (NSW) should be replaced by new provisions that set out a
simplified procedure for s 160 applications that is to operate
independently of all other procedures relating to the State Parole
Authorityd s d e cwihethierdangsant parole. The new provisions should
provide that:

(a) offenders have a right to apply for parole under s 160

(b) the Authority is not required to consider the application if it is satisfied
that the application is frivolous, vexatious or has no prospect of
success

(c) the Authority may, in its discretion, consider the application at a
private meeting or at a hearing

(d) if the Authority decides to refuse the application at a private meeting,
the offender should not be entitled to apply for a hearing to review
the decision

(e) if the Authority decides to hold a hearing, the Authority must invite
the Commissioner, the Attorney General, any registered victim and
the offender to make submissions, and
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(f) if the Authority decides, at a private meeting or at a hearing, that the
application should be refused, the Authority must notify the offender
of its decision and provide reasons.

8. Membership of the State Parole Authority and Serious
Offenders Review Council

8.1: Composition and governance of the State Parole Authority (page 180)
The parts of the Crimes (Administration of Sentences) Act 1999 (NSW)
relating to the composition and governance of the State Parole Authority

should be redrafted according to the following requirements:

(a) The Authority must have at least 16 members, including at least four
judicial members, at least one police member, at least one
Community Corrections member, and at least 10 community
members.

(b) One judicial member should be appointed as Chairperson of the
Authority. Another judicial member should be appointed as Deputy
Chairperson of the Authority.

(c) The Chairperson of the Authority should schedule panels to make
the decisions of the Authority. Each scheduled panel should consist
of five members: one judicial member, one police member, one
Community Corrections member and two community members. The
judicial member should preside.

(d) If fewer than the 5 members that make up a panel are present at a
meeting, the panel may make a decision provided at least one
judicial member, one community member and one official member
(either a police officer or Community Corrections officer) are present.

(e) Each appointing agency for official members may appoint deputies to
act in the place of absent official members.

(f) The Chairperson of the Authority should have the power to determine
how meetings are to be conducted, and also to convene meetings of
all Authority members for the purposes of training, communication
and professional development.

8.2: Composition and governance of the Serious Offenders Review
Council (page 181)
The parts of the Crimes (Administration of Sentences) Act 1999 (NSW)
relating to the composition and governance of the Serious Offenders
Review Council should be redrafted according to the following
requirements:

(a) The Serious Offenders Review Council must have at least eight and
no more than 14 members, including at least three judicial members,
at least two official members and at least three and no more than
nine community members.

(b) One judicial member should be appointed as Chairperson of the
Council. Another judicial member should be appointed as Deputy
Chairperson of the Council.

(c) The Chairperson of the Council should schedule panels to make the
decisions of the Council. Each scheduled panel should consist of six
members: two judicial members, two official members (officers of
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Corrective Services NSW appointed by the Commissioner) and two
community members. The Chairperson (or, if the Chairperson is not
present, the Deputy Chairperson) should preside.

(d) If fewer than the five members that make up a panel are present at a
meeting, the panel may make a decision provided at least one
judicial member, one community member and one official member
are present.

(e) The appointing authority for official members should be able to
appoint deputies to act in the place of absent official members.

(f) The Chairperson of the Council should have the power to determine
how meetings are to be conducted, and also to convene meetings of
all Council members for the purposes of training, communication and
professional development.

8.3: Merit selection of community members (page 183)

(1) Community members of the State Parole Authority and the Serious
Offenders Review Council should be appointed following an openly
advertised formal merit selection process.

(2) In consultation with the Authority and the Council, the NSW
Department of Justice should develop standard selection criteria for
assessing potential candidates. The Minister for Corrections should
approve these criteria.

(3) The Minister for Corrections should appoint a panel (on which the
Authority or the Council should be represented) to select community
members. The selection panel should recommend candidates for
appointment to the Minister. If the Minister accepts the
recommendation, the candidate should, subject to Cabinet
consideration, be recommended to the Governor for appointment.

8.4: Merit selection of judicial members (page 184)
The judicial members of the State Parole Authority and the Serious
Offenders Review Council should be appointed on the basis of standard
appointment criteria. The NSW Department of Justice should develop
standard appointment criteria in consultation with the Authority and the
Council. The Minister for Corrections and the Attorney General should
approve the criteria.

8.5: Community members should reflect the diversity in the

community (page 187)

(1) The Crimes (Administration of Sentences) Act 1999 (NSW) should
be amended to provide that State Parole Authority and Serious
Offenders Review Council community members must, as far as is
practicable, reflect diversity in the community.

(2) A competitive selection process for community members should
include consideration of a candidateds ba
which the appointment of the candidate would contribute to
community members reflecting diversity in the community.

8.6: Criteria for appointing community members (page 189)
The standard selection criteria used for selecting community members
should require the person to have knowledge of, or experience working

in, the criminal justice system or relevant fields such as social work,
mental health or other human services.
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8.7: Professional development and performance evaluation for

State Parole Authority and Serious Offenders Review Council

members (page 191)

(1) A structured orientation and mentoring process should be developed
and implemented for new community members of the State Parole
Authority and the Serious Offenders Review Council. The
Chairpersons of the Authority and the Council should consider
whether a similar or adjusted process would be useful for new
judicial and official members.

(2) The Authority should receive adequate funding to hold at a minimum
t wo ipolicy dayso per year for al |l
development. As well as covering detailed matters of operating
policy, policy days should cover issues such as cross cultural
awareness, the experience of offenders with cognitive impairments,
and the use of actuarial risk assessment tools in correctional
contexts.

(3) The Authority and the Council should develop a system of regular
(for example, annual) peer performance appraisals to give members
feedback on their performance. Such performance appraisals should
be considered during any re-appointment process.

. Parole conditions

9.1: Standard conditions of parole (page 201)
(1) The standard condition of parole requiring offenders not to commit
any offence should be retained.

(2) Supervision by Community Corrections should be a standard
condition of parole. The provisions that deal with the three year limit
on the duration of supervision conditions should be removed from
cl 218 of the Crimes (Administration of Sentences) Regulation 2014
(NSW).

B3 The standard condition of parole requiri
behaviouro should be removed.

(4) The standard condition of parole that offenders must adapt to normal
lawful community life should be removed.

9.2: Obligations under the supervision condition (page 203)
Under the Crimes (Administration of Sentences) Regulation 2014
(NSW), the obligations under the supervision condition should be:

(a) to obey all reasonable directions of the supervising Community
Corrections officer, including, but not limited to, reasonable directions
about:

(i) reportingt o the officer (or the officerds
available for interview

(i) place of residence
(iii) participating in programs, interventions and treatment
(iv) employment, education and training

(v) consenting to third parties disclosing information relevant to
monitoring compliance with the parole order
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(vi) not associating with any specified person or persons
(vii) not frequenting or visiting any specified place or district
(viii) observing curfew requirements

(ix) alcohol and drug testing, and

(x) ceasing or reducing alcohol or drug use

(b)toper mi t the officer to visit the offender
address at any time and, for that purpose, to enter the premises at
that address

(c) to notify the officer of any change or intention to change his or her
employment:

(i) if practicable, before the change occurs, or
(i) otherwise, at his or her next interview with the officer

(d) nottoleave NSWwi t hout the per mi €smmonity of t he off
Corrections manager

(e) not to leave Australia without the permission of the State Parole
Authority.

9.3: Curfews under the supervision condition (page 207)
(1) The Crimes (Administration of Sentences) Regulation 2014 (NSW)
should provide that, if a supervising Community Corrections officer
imposes a curfew as an obligation under the supervision condition,
the officer may not require a parolee to remain at home for more than
12 hours in any 24 hour period.

(2) Corrective Services NSW should develop a policy about Community
Corrections officers imposing a curfew as an obligation under the
supervision condition that requires:

(a) a supervising officer to obtain permission from a manager before
imposing the curfew, and

(b) a manager to review the curfew after each month of operation.

9.4: Purpose of reasonable directions (page 209)
Corrective S e r @ommuwnisy CHirBdiibings Policy and
Procedures Manual should state that, to assist in complying with the
requirement that they be reasonable, directions should be given to
parolees for the purpose of managing risks to community safety and that
directions given for other purposes might not be reasonable.

9.5: Information about compliance with parole requirements (page 210)
Consideration should be given to including in the Crimes (Administration

of Sentences) Regulation 2014 (NSW) a provision authorising Corrective
Services NSW to collect information from third parties about compliance

with parole requirements, and authorising third parties to disclose such
information to Corrective Services NSW.

9.6: Plain language summary of obligations (page 211)
Corrective Services NSW should provide plain language summaries of
supervision obligations in English and other relevant languages to all
supervised parolees. Supervising officers should also use plain language

to explain obligations to parolees at the start of the parole period.
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9.7: Framework for additional conditions (page 214)
The Crimes (Administration of Sentences) Act 1999 (NSW) should be
amended to specify that the State Parole Authority can impose any
additional conditions it considers reasonable to:

(a) manage the risk to community safety of releasing the offender on
parole, including (but not limited to) any conditions that:

(i) support participation in rehabilitation programs and assist in
managing reintegration, or

(i) give effect to the of f e n gastrredease plan prepared by
Community Corrections

(b) take account of the effect of the offender being released on parole on
any victim of the offender,and on any suchorvicti més

(c) respond to breaches of parole.

9.8: Exemptions from complying with place restriction or curfew
conditions (page 215)
(1) The Crimes (Administration of Sentences) Act 1999 (NSW) should
be amended so that an offender does not contravene a place
restriction or curfew condition that has been imposed by the State
Parole Authority if the supervising officer permits the offender to do
so. Supervising officers should only grant such permission for a
limited time and for a specified purpose.

(2) If a supervising officer grants such permission, Corrective Services
NSW should inform any relevant registered victim.

10. Breach an@vocation

10.1: A graduated system of sanctions (page 226)
The legislative and policy framework for responding to breaches of
parole should incorporate a system of graduated sanctions, as detailed

in Recommendations 10.2-10.3. Community Corrections and the State

Parole Authority should apply these sanctions in a way that ensures a
proportionate, swift and certain response.

10.2: Community Corrections responses to breach (page 231)

(1) The Crimes (Administration of Sentences) Act 1999 (NSW) should
outline the breach response options available to Community
Corrections officers to the following effect:

In response to a breach, a Community Corrections officer must do
one of the following:

(a) report the breach to the State Parole Authority with a
recommendation that the Authority do one or more of the
following:

(i) revoke parole

(i) impose home detention

(iii) impose electronic monitoring

(iv) make any other variation or addition to the conditions

(b) impose a curfew on the offender, for no more than a maximum of
12 hours in any 24 hour period
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(c0give a reasonable direction to t
behaviour

(d) request that a more senior Community Corrections officer warn
the offender

(e) warn the offender

() note the breach and take no further action.

(2) Corrective Services NSW should develop a policy about Community
Corrections officers imposing a curfew in response to a breach that
requires:

(a) a supervising officer to obtain permission from a manager before
imposing the curfew, and
(b) a manager to review the curfew after each month of operation.

(3) Corrective Services NSW should develop a policy that sets out the
circumstances in which a breach must trigger a Community
Corrections report to the Authority, and provide a clear framework to
guide Community Corrections officers in exercising their discretion
when they respond to breaches.

10.3: State Parole Authority responses to breach (page 236)

The Crimes (Administration of Sentences) Act 1999 (NSW) should be
amended so that:

(1) In response to a breach of parole, the State Parole Authority may do
one or more of the following:

(a) revoke parole

(b) add a condition to the parole order that requires the offender:
(i) to spend time under home detention conditions, or
(ii) to be subject to electronic monitoring

(c) otherwise vary, add or remove one or more conditions of the
order

(d) warn the offender, or
(e) note the breach and take no further action.

(2) The Authority must not require an offender to spend time under
home detention conditions unless it has received a suitability
assessment from Community Corrections.

(3) The Authority must not require an offender to spend more than 30
days under home detention conditions in response to a particular
breach.

(4) The Authority must not revoke parole for the purpose of obtaining a
home detention suitability assessment unless no response other
than:

(a) an order that the offender spend time under home detention
conditions, or

(b) revocation

would be proportionate.
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10.4: New powers to revoke parole in the absence of breach (page 241)
The Crimes (Administration of Sentences) Act 1999 (NSW) should
provide that:

(a) where there is no breach of parole, the State Parole Authority can
revoke parole if it considers that:

(i) either

(A) the offender poses a serious and immediate risk to the safety
of the community or of any individual, or

(B) there is a serious and immediate risk that the offender will
leave NSW, and

(i) the risk cannot be mitigated by reasonable directions from the
supervising officer or by adding or varying parole conditions.

(b) a Community Corrections officer can report to the Authority in
circumstances where there is no breach with a recommendation that
the Authority revoke parole or add or vary parole conditions if the
officer considers that:

(i) either

(A) the offender poses a serious and immediate risk to the safety
of the community or of any individual, or

(B) there is a serious and immediate risk the offender will leave

NSW, and
(i) the risk cannot be mitigated by reasonable directions from the
officer.
10.5: No offence of breach of parole (page 247)

Breach of parole should not be an offence.

11.Breach and revocation: procedural issues

11.1: Clarifying the street time provision (page 254)
The Crimes (Administration of Sentences) Act 1999 (NSW) should be
amended to the following effect:

(1) Any days from the date a revocation order takes effect to the date
that the parolee is taken into custody in relation to the revocation
order must be added to the sentence.

2)Any extension to the paroleebds sentence
time the parolee had left to serve at the date the revocation order
took effect.

11.2: Reviews automatic unless a's 169 inquiry has been held (page 259)
Reviews should continue to be held automatically following revocation of

parole except that, if a s 169 inquiry has been held and parole has been
revoked, the State Parole Authority should have the discretion whether

to hold a review or not.

11.3: The State Parole Authority should be able to take into account
an offenderds behaviour during (page2s®t ti me
The Crimes (Administration of Sentences) Act 1999 (NSW) should
provide that the State Parole Authority can, when deciding whether or
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not to rescind a revocation of parol e, t ak
conduct between the date the revocation order took effect and the
of fenderés return to custody.

11.4 Effect of rescinding a revocation order (page 260)
The Crimes (Administration of Sentences) Act 1999 (NSW) should
provide that the effect of rescinding a revocation order is that the grant of

parole has effect as if it had not been revoked.

11.5: The State ParoleAut hori tydéds power to vary or add
after rescission (page 261)

The Crimes (Administration of Sentences) Act 1999 (NSW) should be

amended to include a provision that confirms that, when the State Parole

Authority rescinds a revocation order, it has the power to impose further

parole conditions, or vary any existing conditions in accordance with

s 128.

11.6: Grounds for emergency suspensions (page 265)

The Crimes (Administration of Sentences) Act 1999 (NSW) should

provide that, on application by the Commissioner of Corrective Services,

a judicial member of the State Parole Authority can suspend an

of fenderés parole only if he or she has rea
that:

(a) the offender poses a serious and immediate risk to the safety of the
community or of any individual, or

(b) there is a serious and immediate risk that the offender will leave
NSW in contravention of the conditions of the parole order.

11.7: Reasons for decisions in revocation matters (page 267)
The State Parole Authority should review the explanatory letter and
revocation notification it sends to offenders to make these as
straightforward and easy to understand as possible. The explanatory

letter should be organised to include the following information:

(a) decision made
(b) reasons for the decision, and

(c) action that the offender may take.

11.8: Publishing reasons for decisions in revocation matters (page 269)
The State Parole Authority should work towards publishing reasons

online for revocation decisions that it must already record in its minutes,
including decisions to:

(a) revoke a parole order

(b) refuse to revoke a parole order in cases where Community
Corrections has recommended that the order be revoked or there
has been a submission from the Commissioner or the State, and

(c) rescind a revocation order.
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12. Further applications for parole

12.1: Power to override the 12 month rule (page 278)
The Crimes (Administration of Sentences) Act 1999 (NSW) should be
amended so that, when the State Parole Authority refuses parole or
revokes parole:

(a) the 12 month rule (which limits subsequent applications for parole)
remains in place as the general rule but the Authority should have
the power to set an earlier date or a later date (up to three years
later) at which the offender may apply for release on parole, and

(b) the Authority, when deciding whether to set such another date, must
consider:

() the length of time the offender has left to serve
(if) the interests of any registered victim

(iii) the risk that the offender will be released at the expiry of the head
sentence without any period of parole supervision, or with a
reduced period of parole supervision, and

(iv) whether the offender is likely to be ready for parole during the
next 12 months.

12.2: Process for fAmanifest injpaagedBhed apryg
The Crimes (Administration of Sentences) Act 1999 (NSW) should be
amended so that:

(a) there is a formal avenue for offenders to apply for the State Parole
Authority to consider release on parole after an offender becomes
eligible for parole, on the basis of manifest injustice

(b) the State Parole Authority must consider any such application at a
private meeting but may refuse to consider the application if it is
satisfied that the application is frivolous, vexatious or has no
prospect of success

(c) if the Authority decides that to deny an early application for parole
would not constitute a manifest injustice, it must give the offender
brief reasons, and

(d) if the Authority decides that to deny an early application for parole
would constitute a manifest injustice, the Authority must determine
the offenderds applicat i mocesdenthat par ol e ac
apply to applications for parole in normal circumstances.

13. Appeals and judicial review of State Parole Authority
decisions

13.1: No statutory review by the Supreme Court (page 287)
The Crimes (Administration of Sentences) Act 1999 (NSW) should be
amended to remove statutory review by the Supreme Court of State
Parole Authority decisions.
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14. Case management and support in custody and in the
community

14.1: Changes to in-custody case management (page 307)
(1) Corrective Services NSW should commission an independent review
of the implementation of its case management policies.

(2) Corrective Services NSW should review its current policy documents
that relate to in-custody management, case management and parole
preparation with a view to consolidating, clarifying and simplifying
these policies.

(3) Any case management framework that Corrective Services NSW
implements should aim to reduce the diffusion of responsibility for
case management and parole preparation that currently exists
among custodial case officers, case management teams, welfare
officers, other services and programs officers and Community
Corrections officers.

(4) Corrective Services NSW should review the current system of
security classification, with the aim of simplifying and streamlining it.

14.2: Increased transition support through non-government

organisations (page 313)

Corrective Services NSW should evaluate the effectiveness of the

Funded Partnership Initiative in assisting offenders with the transition to

parole. In particular, the evaluation should consider whether the limited

l evelredacfionand | inkage with offenders befor
sufficient to ensure adequate transition support.

14.3: Improving case management and support for parolees in the
community through non-government organisations (page 319)
(1) Corrective Services NSW should continue its efforts to improve the
guality of interactions between Community Corrections supervisors
and individual parolees.

(2) Corrective Services NSW should evaluate the Funded Partnership
Initiative to determine:

(a) whether support is provided for a sufficient period and also the
level of unmet demand, and

(b) the effect that support provided under the Initiative has on rates
of reoffending among parolees.

(3) If the new model of interagency cooperation set up under the Crimes
(High Risk Offenders) Act 2006 (NSW) is successful, the
Government should consider extending this model to the
management of parolees.

(4) The Government should consider establishing local informal re-entry
working groups to address the current gaps and difficulties in
managing parolees. The aim of the groups would be to coordinate
government agencies better and to improve information sharing and
cooperation. Relevant government agencies in each location
(including agencies covering housing, health, corrections, mental
health, and disability services) should participate. Relevant non-
government organisations in each location could also participate.
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14.4: Evaluating rehabilitation programs (page 322)

Corrective Services NSW should ensure that all the rehabilitation

programs it offers are evaluated for their effectiveness in reducing

reoffending. Evaluation should be embedded in the design and funding

of future programs in accordance withthe NSW Government 6s Progr
Evaluation Framework. An independent individual or agency should be

involved in such evaluations, where possible. All evaluations should be

published online.

15. Preparole programs

15.1: Identify the purpose and objectives of unescorted external
leave (page 332)
(1) Corrective Services NSW should review its unescorted external
leave policy with a view to simplifying it, and providing a policy
framework that identifies the purpose and objectives of pre-release
unescorted external leave programs and the criteria for assessing
whether a prisoner should be granted such leave, or more leave,
before release on parole.

2)From early in an offenderds sentence, t
unescorted external leave should be considered as part of the case
plan, but such leave should only be required if needed to address
particular identified issues.

15.2: Volunteer sponsors for day leave (page 333)
Corrective Services NSW should develop partnerships with non-
government organisations for providing volunteer sponsors for the day

leave program.

15.3: Further evaluation of existing transitional centres (page 336)
The NSW Department of Justice should evaluate the effectiveness of
Bolwara House and the Parramatta Transitional Centre in reducing
reoffending and improving outcomes for participating offenders. The
evaluation should be used to identify further opportunities for expanding
transition centres for female and male prisoners.

15.4: Introduction of a back end home detention scheme (page 343)
Subject to a positive cost-benefit assessment, Corrective Services NSW

should introduce a back end home detention scheme based on
Recommendations 15.5-15.12. The scheme should be evaluated to
ensure it is cost effective and reduces reoffending.

15.5: No involvement for the sentencing court (page 344)
The sentencing court should not determine the eligibility of offenders for
back end home detention at the time of sentencing.

15.6: The State Parole Authority should decide on back end home
detention (page 345)
The State Parole Authority should determine whether an offender can
access back end home detention.
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15.7: Limited timeframes for back end home detention (page 347)
Back end home detention should be available only when an offender:

(a) is within the final 12 months of the non-parole period, and
(b) has served at least half of the non-parole period.

15.8: No offence based exclusions for back end home detention (page 348)
A back end home detention scheme should not include any offence
based exclusions.

15.9: Include back end home detention in the case plan (page 349)
Corrective Services NSW should initiate consideration of back end home
detention through the case plan process.

15.10: Automatic transition to parole for back end home detainees (page 350)
(1) Back end home detention should not affect the release date for those
offenders subject to statutory (or court based) parole.

(2) For offenders with a head sentence of more than three years, the
State Parole Authority should have the power to make a back end
home detention order and a parole order at the same time. The
parole order should take effect at t he e
parole period.

15.11: Breach and revocation of back end home detention (page 351)

(1) Back end home detention should be subject to the same standard
conditions as are currently prescribed for the sentence of home
detention.

(2) In addition to the amendments in Recommendation 3.2, the State
Par ol e Aut horityos power to revoke stat |
offender is paroled (currently contained in the Crimes (Administration
of Sentences) Regulation 2014 (NSW) cl 222) should include a
power to revoke statutory parole if it has revoked a back end home
detention order.

(3) When the Authority revokes a back end home detention order in
respect of an offender with a head sentence of more than three
years, the Authority should also be authorised to revoke the existing
(but not yet commenced) parole order.

15.12: No restriction on the number of back end home detention
considerations (page 351)
No statutory restrictions should be placed on the number of times an
offender can be considered for, or access, back end home detention

within the relevant portion of the non-parole period.

16. The problem of short sentences

16.1: Working group on services for offenders who serve short

sentences of imprisonment (page 358)
A working group should be established to investigate the viability of a
system for maintaining connections between offenders who serve short
sentences of imprisonment and service providers in the community. The
working group should include representatives of Corrective Services

NSW and government and non-government service providers covering
housing, health, mental health, and disability services.
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16.2: Sentence administration awareness program (page 358)
Corrective Services NSW, the State Parole Authority and the Judicial
Commission of NSW should develop a program to build the awareness

of participants in the criminal justice system about sentencing practice

and sentence administration, with a particular emphasis on the issues
associated with short sentences of imprisonment.

17. Parole for young offenders

17.1: Separate juvenile parole provisions (page 366)
Juvenile parole should be dealt with by separate provisions in the
Children (Criminal Proceedings) Act 1987 (NSW).

172: Chil drends Court as deci si o(pagen3dbRer
The Childrends Court should remain the de
parole system.

17.3: Principles for the juvenile parole system (page 370)
An additional principle should apply to the new parole provisions in the
Children (Criminal Proceedings) Act 1987 (NSW), namely that the
purpose of parole for juveniles is to promote community safety,
recognising that the rehabilitation and reintegration of children into the
community may be a highly relevant consideration in promoting
community safety.

17.4: Structuring the juvenile parole system by age (page 374)

(1) Whether an offender is subject to the juvenile parole system or adult
parole system should be determined by
follows:

(a) Parole decision making: Regardless of where an offender is
detained or in custody, the Childreno
offenders under 18 at the time of the parole decision; the State
Parole Authority should deal with offenders who are 18 and over
at the time of the parole decision.

(b) Parole supervision: Administrative arrangements should
continue to provide that, as a general rule, Juvenile Justice NSW
should supervise offenders on parole who are under 18 and
Community Corrections should supervise offenders on parole
who are 18 and over. Juvenile Justice NSW and Corrective
Services NSW should continue to make practical arrangements
to transfer those who turn 18 to Community Corrections
supervision.

(c) Decision making about breach and revocation: The Chi |l dr ends
Court should deal with parole breaches by offenders who are
under 18 at the time of the breach; the Authority should deal with
parole breaches by offenders who are 18 and over at the time of
the breach.

(2) Offenders who turn 18 during the last 8 weeks of their sentence
should generally remain in the juvenile system.
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17.5: Design principles to govern the juvenile parole system (page 376)
In drafting the parole provisions to be included in the Children (Criminal
Proceedings) Act 1987 (NSW), the following principles should be
adopted:

(a) Flexibility in when and for what purpose a hearing may be convened
by the Chi | ahdiewhatsactidhehae €durt can take when
considering whether to revoke parole or take alternative action.

(b) Limited technicality in revocation procedures, including the removal
of features of the adult parole system that are irrelevant to young
offenders.

(cc Responsiveness in how ddalevithChangedilr endés Cour
circumstances, so that the young offender spends as little time as
possible in custody.

(d) Clarity, ensuring the legislation reflects the current practice of the
Childrenbés aspossibleas cl osel

17.6: A mixed system of statutory parole and discretionary parole

(page 378)
The Children (Criminal Proceedings) Act 1987 (NSW) should provide as
follows:

(a) A young offender sentenced to a head sentence of three years or
less with a non-parole period must be released on parole at the end
ofthe nonpar ol e period (fistatutory paroleod),
Court has revoked parole.

(b) Such statutory parole should be subject to the standard conditions of
parole set out in Recommendation 17.8.

(¢ The Childrenbés Court should have the same
additional conditions as it currently has for court based parole orders.

dThe Childrenés Court should continue to
with head sentences of more than three years for discretionary
parole.

17.7: Atest for discretionary parole (page 379)

(1) The Children (Criminal Proceedings) Act 1987 (NSW) should provide
that the Childrends Court may grant parol e
satisfied that making the order is in the interests of community safety.
In doing so, the Court must take into account:

(a) the risk to community safety of releasing the offender on parole

(b) whether parole supervision is likely to aid in reducing the
possibility of the offender reoffending

(c) the risk to community safety if the offender is released at the end
of the sentence without a period of parole supervision, or is
released at a later date with a shorter period of parole
supervision, and

(d) the extent to which parole conditions can mitigate any risk to
community safety during the parole period.

(2) The proposals in Recommendations 4.2 and 4.4 about the matters to
be taken into account when making a parole decision, and the
contents of a parole report, should be included in the Children
(Criminal Proceedings) Act 1987 (NSW), subject to consideration
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during drafting to any necessary adjustments to reflect Juvenile
Justice NSW and Childrendéds Court process

17.8: Standard conditions and supervision obligations (page 380)
(1) The Children (Criminal Proceedings) Act 1987 (NSW) should provide
that two standard conditions be attached to parole for young
offenders:

(a) that they not commit any offence, and
(b) that they submit to supervision by Juvenile Justice NSW.

(2) The obligations under the supervision condition in the juvenile parole
system should be the same as those in Recommendation 9.2.

(3) The Children (Criminal Proceedings) Act 1987 (NSW) should allow
the Childrendés Court to impose any addit
reasonable to:

(a) manage the risk to community safety of releasing the offender on
parole, including (but not limited to) conditions that:

(i) support participation in rehabilitation programs and assist in
managing reintegration, or

(i) give effect to the o f f e n postrefease plan prepared by
Juvenile Justice NSW

(b) take account of the effect on any victim of the offender, and on
any such victimbés family, of the offen:i
or

(c) respond to breaches of parole.

(4) The Children (Criminal Proceedings) Act 1987 (NSW) should provide
that an offender does not contravene a place restriction or curfew
condition that has been i mpib thee d by the
supervising Juvenile Justice NSW officer permits the offender to do
S0, on the same basis as Recommendation 9.8.

17.9: Options for response to breach and revocation (page 382)
Bearing in mind Recommendation 17.5, the Children (Criminal
Proceedings) Act 1987 ( NSW) shoul d provide that the C|

(a) may respond to a failure to comply with the obligations of parole by
doing one or more of the following:

(i) revoke parole and issue a warrant
(i) revoke parole and issue a notice
(iii) issue a notice
(iv) vary the conditions of parole
(v) warn the offender, or
(vi) note the breach and take no further action.
(b) may revoke parole if:
(i) itis satisfied that an offender has breached parole
(i) an offender has failed to appear when called upon to do so, or

(iii) an offender has asked for parole to be revoked.
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17.10: Accounting for streerncvoke me when Chil i
parole and issues a notice (page 383)

The Children (Criminal Proceedings) Act 1987 (NSW) should provide

t hat when the Childrenés Court revokes par ¢

does not rescind the revocation, it can decide that the revocation order
takes effect, or is taken to have taken effect, on the date on which the
review decision is made or on such earlier date as the Court thinks fit.

17.11: Pre-release revocation of statutory parole (page 384)
The Children (Criminal Proceedings) Act 1987 (NSW) should state that

t he Chi | dr mayo6revokeC statutoty parole before a young
offender is released if:

@t he Court i s satisfied t hat t he of fende
indicates that the risk that the offender would pose to community
safety if released on parole outweighs any reduction in risk likely to
be achieved through parole supervision of the offender, or

(b) the Court is satisfied that, if released on parole, the offender would
pose a serious and immediate risk to his or her own safety, or

(c) the Court is satisfied that satisfactory accommodation or post-release
arrangements have not been made or cannot be made and the risk
to community safety posed by the offende
outweighs any reduction in risk likely to be achieved through parole
supervision of the offender, or

(d) the offender requests that the order be revoked.

17.12: A power to revoke in the absence of breach (page 385)

The Children (Criminal Proceedings) Act 1987 (NSW) should provide

that:

@where there is no breach of parol e, t he C
parole if it considers that:
(i) either

(A) the offender poses a serious and immediate risk to the safety
of the community or of any individual, or

(B) there is a serious and immediate risk that the offender will
leave NSW, and

(i) the risk cannot be mitigated by reasonable directions from the
supervising officer or by adding or varying parole conditions.

(b)a Juvenile Justice NSW officer may report
circumstances where there is no breach with a recommendation that
the Childrenés Court r evoekadtpnaifol e or add
the officer considers that:
(i) either
(A) the offender poses a serious and immediate risk to the safety
of the community or of any individual, or

(B) there is a serious and immediate risk the offender will leave
NSW, and

(i) the risk cannot be mitigated by reasonable directions from the
officer.
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17.13: FIl exi bl e hearings for Chil dpage8)s Cour
Bearing in mind Recommendation 17.5, the Children (Criminal
Proceedings) Act 1987 (NSW) should provide that:

@The Childrendés Court may convene a hear.|
whether to grant parole or to revoke parole. The offender may make
submissions at any such hearing.

()When the Childrends Court revokes parol e
convened a hearing:

() The Court must hold a hearing within 28 days of serving the
revocation notice on the offender.

(if) At this hearing, the Court must reconsider the revocation decision
and confirm or rescind it.

(i) The offender may make submissions at the hearing.
(iv) The Court may adjourn the hearing to a later date.

17.14: Reapplying for release on parole (page 387)
The Children (Criminal Proceedings) Act 1987 (NSW) should provide
that:

@when the Childrends Court refuses to gr e
(whether before an offender is released or after an offender has been
released) the Court must set either:

(i) anew parole release date, or

(i) a date on or after which the offender may apply to the Court to be
reconsidered for parole.

(b) whent he Chil drendés Court has set a date
may apply for reconsideration of parole:

() the offender may apply at an earlier date and the Court may
consider the application in the following circumstances:

(A) where new information has come to light or the situation has
materially changed

(B) where parole was revoked because the offender did not have
access to suitable accommodation or community health
services and such accommodation or services have
subsequently become available, or

(C) where parole was revoked because the offender was charged
with an offence but the charge has subsequently been
withdrawn or dismissed.

(i) the Court may refuse to consider the application if it considers it
is frivolous, vexatious or has no prospect of success.

17.15: Serious offenders in the juvenile parole system (page 389)
The juvenile parole system should not distinguish between serious
offenders and non-serious offenders.

NSW Law Reform Commission lvii



Report 142 Parole

18. Other issues requiring amendment

18.1: Reviews automatic unless a s 162 or s 166 inquiry has been

held (page 401)
Reviews should continue to be held automatically following revocation of

a home detention order or an intensive correction order, unless a s 162
(intensive correction order) or s 166 (home detention) inquiry has been

held and the home detention order or intensive correction order has

been revoked. The State Parole Authority should have a discretion
whether to hold a review hearing.

18.2: Hearings about revoked Compulsory Drug Treatment

Orders (page 404)

The Crimes (Administration of Sentences) Act 1999 (NSW) should not

provide for the State Parole Authority to consider parole less than 60

days before the end of the non-parole period where the Drug Court has

revoked an offenderd6s Codepul sory Drug Treat |
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This report responds to terms of reference that ask us to examine the effectiveness
of the legal framework governing parole, with a view to making parole work better
for the community. We have taken a broad approach to this reference examining
how parole works on the ground, and how it might work better to reduce reoffending
and improve community safety. We have taken an approach that looks at the whole
system in context and how all aspects can be improved. We start in this chapter by
setting out the context for our review, and the themes we have identified.

Scope of our review

We received terms of reference for this review in March 2013. The terms of
reference require us to conduct an inquiry:

aimed at improving the system of parole in NSW. Specifically, the Commission
is to review the mechanisms and processes for considering and determining
parole.

In undertaking this review the Commission should have regard to:

A the desirability of providing for integration into the community following a
sentence of imprisonment with adequate support and supervision

A the need to provide for a process of fair, robust and independent decision-
making, including consideration of the respective roles of the courts, State
Parole Authority, Serious Offenders Review Council and the Commissioner
for Corrective Services

A the needs and interest of the community, victims, and offenders, and

A any related matters the Commission considers appropriate.

NSW Law Reform Commission 1
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1.4

15

1.6

1.7

1.8

We have interpreted these terms of reference broadly. The mechanisms and
process for considering and determining parole are inextricably linked to the way
offenders are prepared for parole in custody and managed on parole in the
community. Our report covers:

A the purpose of parole
A the design of the parole system

A the way Corrective Services NSW manages offenders in custody and prepares
them for parole

>

the parole decision making process, in terms of both procedure and the factors
influencing State Parole Authority (SPA) decisions to grant or refuse parole

>

transition to parole

parole conditions

> >

management and supervision of parolees in the community, and

A revocation of parole and other options for dealing with breach.

Most of this report focuses on adult offenders. Chapter 17 looks specifically at
young offenders, Juvenile Justice NSW and the juvenile parole system.

For the purposes of this report, we look only at the way parole operates for
sentences as they are currently imposed. We have not considered the way
sentences are formulated or set. We completed a report in July 2013 on sentencing
law and practice in NSW.*

Our process

We consulted widely in this reference to draw on the experience of legal
practitioners, offenders, victims, government agencies and the courts.

In July 2013 we released a preliminary Scoping Paper that was designed to
encourage input from stakeholders and help us to identify the key issues in the
review. We received 11 written preliminary submissions from stakeholders in
response to our Scoping Paper.

Between September and December 2013, we published six Question Papers that
examined:

A the design and objectives of the parole system (Question Paper 1)

A membership of SPA and the Serious Offenders Review Council (SORC)
(Question Paper 2)

A SPAO6s discretionary parole decision

1. NSW Law Reform Commission, Sentencing, Report 139 (2013). See also NSW Law Reform
Commission, Sentencing: Patterns and Statistics, Report 139-A (2013).
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A reintegration into the community and management on parole (Question Paper 4)
A breach and revocation (Question Paper 5), and
A parole for young offenders (Question Paper 6).

1.9 These Question Papers discussed issues, options and the state of play in other
jurisdictions, asking stakeholders questions to guide the development of our project.
We received 56 written submissions in response to the Question Papers. The full
list of submissions is in Appendix A.

1.10  Throughout the course of this reference, we also engaged stakeholders in face to
face consultations. We held 7 preliminary consultations and 30 consultations with
stakeholders between July 2013 and October 2014 (see Appendix B). Five of these
consultations were with government agencies, legal practitioners and non-
government organisations in Wagga Wagga, to ensure that our report reflects the
experience of stakeholders in non-metropolitan areas.

111 Towards the end of our project, we began consulting intensively with key
stakeholders on options for r e f darch .Aprive h el ¢
and July 2014 to test specific proposals for reform. These workshops were
invaluable for us in determining and refining our recommendations.

Context of this report

Incidence of release on parole

1.12  The parole system is an integral part of the criminal justice system. Most sentenced
prisoners who are released from prison are released on parole rather than being
released unconditionally at the end of their term of imprisonment. In 2013, 5621
offenders were released on parole from Corrective Services NSW correctional
centres and 464 offenders were paroled from Juvenile Justice NSW custody.
Overall, more than 6000 NSW offenders were released on parole in a single year.?

1.13  Despite the number of offenders moving through the parole system each year,
parole remains controversial.

Relationship to size of prison population

1.14  On the available data, it is difficult to get a sense of the extent to which parole
refusal and revocation contribute to the size of the prison population. On 30 June
2014, 6347 (82.9%) of the sentenced prisoners were subject to a sentence with a
parole period.> We do not know how many of this group continued in prison after the
end of their non-parole period either because of pre-release revocation, refusal of

2. NSW Bureau of Crime Statistics and Research, NSW Custody Statistics Quarterly Update:
December 2013 (2014) 26, 28. Sentenced prisoners stay in custody until being unconditionally
released at the end of their term of imprisonment either because they have been repeatedly
refused parole or because they are serving a fixed term with no possibility of parole.

3. The remaining 17.1%were subject to fixed terms of imprisonment.

NSW Law Reform Commission 3
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parole, or revocation for breach of parole after release.* In the course of 2013, 8788
sentenced prisoners were received into prison in NSW. In the same period 5621
were released on parole and 2041 were released at the end of their term. We do not
know how many of the latter group served the whole of their sentence in custody
because parole was refused.’

1.15  According to SPA, of the 5574 prisoners it has recorded as being released on
parole during 2013, 971 were released under a SPA order, and 4603 were released
under court ordered parole. In the same period, 340 prisoner s (25% of al | o f
parole decisions) were refused parole, and 2334 parolees had their parole
revoked.® Of this latter group, 235 had their parole revoked before release (92.3%
were court based parole orders).’

1.16  We have examined whether, without compromising community safety, NSW could
reduce the number of people in prison who have had parole refused or revoked by
taking a more organised approach to case management, by ensuring offenders
receive treatment and access to programs while in prison, and by improving
management of parolees in the community.

Improvements to offendirg rates

1.17  About 40% of the prisoners released from NSW prisons return to prison under
sentence within two years. Almost 50% of prisoners released from NSW prisons
return to correctional management (either prison or a community based sentence)
within two years. These NSW rates are only slightly higher than rates in most other
Australian states and territories.®

1.18  The NSW Bureau of Crime Statistics and Research (BOCSAR) has looked more
broadly at reoffending by released prisoners (that is, commission of any offence
punished by any sentence, not just those offences that resulted in a new sentence
of imprisonment or a new sentence that required correctional supervision).

1.19  One study found that about 65% of offenders released from a NSW adult prison in
2002 were either convicted of another offence or had their parole revoked within two
years.® Another study specifically of reoffending by NSW parolees found that 64% of
offenders released on parole supervision in the 2001-02 financial year had
reoffended by September 2004.%°

4.  Corrective Services NSW, NSW Inmate Census (2014) 5.
5. NSW, Bureau of Crime Statistics and Research, New South Wales Custody Statistics Quarterly
Update (March 2013) 23-24.
6. NSW, State Parole Authority, Annual Report 2013 (2014) 14.
7. Information supplied by NSW, State Parole Authority (4 September 2014).
8.  Productivity Commission, Report on Government Services 2014 (2014) table C.4.
9. NSmith andM€@nibvoesng Trends I n Reoffend Among Of f e

i ng
Priso@rime and Justice Bulletin No 117 (NSW Bureau of
2008). This studyobés results were affected by includin
be revoked for reasons other than an offence being cc

10. C Jones and others, Risk Of Reoffending Among Parolees, Crime and Justice Bulletin No 91
(NSW Bureau of Crime Statistics and Research, 2006).
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However more recent research has shown that re-offending on parole is much lower
than previously thought. This more recent research makes the distinction (not made
in the research outlined above) between re-offending by parolees (past and
present) and re-offending while on parole. In this research BOCSAR found that

A Only 28.4% re-offended while on parole and only 7.1% were found guilty of
having committed a violent offence while on parole.

A Afurther 10.8% were re-imprisoned for breaching the conditions of their parole.

A The majority of parolees (60.8%) did not re-offend on parole and were not re-
imprisoned for breaching parole.™

A separate new BOCSAR study looked at the effect of parole on reoffending in
general.”” It matched offenders of similar risk levels released with and without
parole.

The Bureau found that, 12 months after release, 48.6% of the unsupervised
offenders had re-offended, compared with 43.6% of the supervised offenders. At 36
months, the comparative rates of re-offending were 70.3% for the unsupervised
group and 65.7% for the supervised group. We discuss the research about the
effect of parole on reoffending in Chapter 2."* This BOCSAR research is an
important addition to that body of research.

The study also found that parolees supervised more intensively were less likely to
re-offend than those supervised less intensively. It showed the nature of supervision
made a difference: more intensive supervision tied to normal rehabilitative support
lowered the risk of re-offending but simply carrying out more intensive checks on
compliance with the conditions of parole did not.

A 2009 BOCSAR study estimated that a 10 percentage point reduction in return to
prison rates would reduce the NSW sentenced prisoner population by 800, saving
$28m per year."

NSW 2021 plan

The goals set out by the Government in NSW 2021" are at the forefront of our
consideration of the parole system, in particular:

A Goal 16: prevent and reduce the level of crime.

A Goal 17: prevent and reduce the level of reoffending.

11. D Weatherburn and C Ringland, Re-offending on parole, Crime and Justice Bulletin No 178
(NSW Bureau of Crime Statistics and Research, 2014).

12. W Wan and others, Parole Supervision and Re-offending: A Propensity Score Matching Analysis
(NSW Bureau of Crime Statistics and Research, 2014).

13. Para[2.21]-[2.29].

14. D Weatherburn, G Froyland, S Moffatt and S Corben, Prison populations and correctional
outlays: The effect of reducing re-imprisonment, Crime and Justice Bulletin No 138 (NSW
Bureau of Crime Statistics and Research, 2009).

15. NSW, Department of Premier and Cabinet, NSW 2021: A Plan to Make NSW Number One
(2011).
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1.27

1.28

1.29

1.30

1.31

Goal 17 in particular involves a number of practical actions that are intended to deal
with criminogenic factors associated with offending. The parole system should, in
part, provide a robust legal framework for preventing and reducing reoffending.

Our report fits well with these goals. Our aim has been to make recommendations
that provide the best chance of reducing the likelihood of reoffending.

Other reviews

Law Reform Commissionfeet 79

In our 1996 report on sentencing, we recommended that statutory provisions
relating to sentencing should be consolidated into two separate statutes, one
dealing with the administration of sentences and the other dealing with sentencing
principles and policy.'® Consequently, Parliament enacted the Crimes
(Administration of Sentences) Act 1999 (NSW) (CAS Act) and the Crimes
(Sentencing Procedure) Act 1999 (NSW).

We considered parole as part of our 1996 sentencing review. In that review, we
made recommendations about the composition of the Parole Board (at the time,
called the AOffenders Review Boar do)
process, including:

A introducing a presumption in favour of parole except for serious offenders or
offenders serving terms of imprisonment of more than eight years,*” and

A replacing the public interest test for release on parole with the criteria that parole

should be determinedon t he basi s of the of fender 6s

if released, taking into consideration that the protection of the public is
paramount.’®

Most of our recommendations concerning parole were not adopted. However, the
new Act did include an expanded list of matters that SPA should take into account
when considering parole in s 135.*

Statutory review, 2005
In 2005, Irene Moss conducted a statutory review of the CAS Act, which looked at
the extent to which the Act was achieving its policy objectives rather than examining

and

SOR

ab

the provisions inthe Act*The review, and the Governmentos

in Parliament on 1 April 2008. It made 35 recommendations, largely concerning the
management of offenders in custody. The Crimes (Administration of Sentences)
Legislation Amendment Act 2008 (NSW) implemented most of these
recommendations including:

16. NSW Law Reform Commission, Sentencing, Report 79 (1996) rec 83.
17. NSW Law Reform Commission, Sentencing, Report 79 (1996) rec 63.
18. NSW Law Reform Commission, Sentencing, Report 79 (1996) rec 64.
19. NSW Law Reform Commission, Sentencing, Report 79 (1996) rec 65.

20. Crimes (Administration of Sentences) Act 1999 (NSW) s 273; | Moss, Statutory Review of the
Crimes (Administration of Sentences) Act 1999 (2005) 5.
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A the insertion of objects in the Act™

A enabling the Commissioner of Corrective Services to make submissions about
the release of an offender on parole in exceptional circumstances,? and

A the insertion of introductory notes to clarify the purpose of certain substantive
provisions.*

Victoria: the Callinan review

In July 2013 former High Court Justice lan Callinan completed a review of the
Victorian parole system. The review made 23 recommendations aimed at
strengthening the parole decision making process in Victoria. The Victorian
Government supported all of the recommendations except Measure 6, which
suggested that offenders categorised as serious violent or sexual offenders should
only be released on parole if there is a very high probability that the risk of
reoffending is negligible and they are highly likely to comply with their parole
conditions.?*

In May 2014, the Victorian Government enacted the Corrections Amendment
(Further Parole Reform) Act 2014 (Vic) to amend the Corrections Act 1986 (Vic) to
implement recommendations including:

A the creation of a two tier parole process for serious violent and sexual
offenders,® and

A a requirement that offenders whose parole has been revoked must serve at
least half of their remaining term of imprisonment in custody before being
eligible for parole (or three years in the case of offenders sentenced to a term of
their natural life).?

We have had close regard to the Callinan report and discuss it where relevant in
this report. There is a tension in policy between, on the one hand, protecting the
community by incapacitation, that is, by isolating the offender from the community,
and, on the other hand, protecting the community by reducing the prospect of
reoffending through a system of supervised release on parole. The Callinan report

21. | Moss, Statutory Review of the Crimes (Administration of Sentences) Act 1999 (2005) rec 2;
Crimes (Administration of Sentences) Act 1999 (NSW) s 2A as amended by Crimes
(Administration of Sentences) Legislation Amendment Bill 2008 (NSW) sch 1 [2].

22. | Moss, Statutory Review of the Crimes (Administration of Sentences) Act 1999 (2005) rec 28;
Crimes (Administration of Sentences) Act 1999 (NSW) s 160AA as amended by Crimes
(Administration of Sentences) Legislation Amendment Bill 2008 (NSW) sch 1 [13].

23. | Moss, Statutory Review of the Crimes (Administration of Sentences) Act 1999 (2005) rec 4;
Crimes (Administration of Sentences) Act 1999 (NSW) pt 1-9, 11-14 as amended by Crimes
(Administration of Sentences) Legislation Amendment Bill 2008 (NSW) sch 1 [1], [4], [6]-[10],
[14], [17]-[18], [20], [22], [25]-[26].

24. | Callinan, Review of the Parole Systemin Victoria( 2013) 91; E O6 Donohue fACoal
Government to complete implementaton of Cal l i nan recommendationso (N
March 2014); S Farnsworth, Vi ct or i an Parol e Revi ew: Government Wi

60 of Cal I<http:Avvw.abe.meban/news/2014-05-23/vic-government-backs-away-from-
for-parole-board-recommendation/5474726>.

25. Corrections Act 1986 (Vic) s 74AAB as inserted by Corrections Amendment (Further Parole
Reform) Act 2014 (Vic) cl 7.

26. Corrections Act 1986 (Vic) s 78 as amended by Corrections Amendment (Further Parole Reform)
Act 2014 (Vic) cl 9.
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1.35

1.36

1.37

1.38

1.39

1.40

responded to particular circumstances in Victoria and went further in favour of the
incapacitation approach than has previously been the case in Australia. None of the
stakeholders who made submissions, or who we consulted, called for the measures
recommended in the Callinan report to be implemented in NSW.

Aims of our review

At the heart of our review is the goal of improving the parole system to protect
community safety, and to reduce reoffending by providing a means for supervised
reintegration following imprisonment. Parole is not leniency shown at the end of a
sentence, it is an integral part of a sentence of imprisonment that imposes
significant restriction on liberty.

We aim to make the parole system better by simplifying the legal framework,
simplifying and strengthening the operational policy framework, improving case
management in custody, in the community and in the process of transition, and
developing more options to respond to breach and use swift and certain responses.

Simplify the legal framework

We propose reforms to the legal framework that put community safety at the heart
of parole decisions. They require SPA to balance the risk of releasing a person on
parole against the risk of not releasing the person with a period under supervision.

Parole is often an area of law that provokes community interest and concern,
sometimes in response to serious offending on parole. The risk of serious offending
on parole should be managed carefully. However, there is a balance to be
achieved. If we focus too much on preventing reoffending while on parole, we may
pay too little attention to the benefit of parole - supervised transition into the
community i which may increase the risk of reoffending once the sentence has
ended. It is a complex balance.

Our recommendations aim to make explicit and transparent the key issues that SPA
should consider. In addition, we have looked closely at the system of rules that
govern the process for SPA decision making. It is overly complex and impedes
efficiency. We propose a simpler system that gives SPA the flexibility it needs and
which also enhances patrticipation by victims.

Simplify and strengthen the operational policy framework

Corrective Services NSW has a large number of policy documents providing
guidance for staff in carrying out their functions. In our view, there is too much of
this material for it to be effective. At the same time, there are key gaps in providing
guidance for how to exercise discretion in supervising parolees, and policy
documents have become, in places, inconsistent, inflexible and difficult to apply. We
make many recommendations to review this body of policy and strengthen it to help
frontline officers do their job effectively.

8 NSW Law Reform Commission
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Improve case management in custody, in the community and in the
process of transition

141 The management of parole issues starts from the beginning of the sentence.
Obtaining parole depends upon participating in in-custody programs that address
offending behaviour, being granted any necessary leave, and being prepared for
parole. Improvements to case management are required to ensure that preparation
for parole starts early in order to get offenders parole ready by their parole date.

1.42  Improvements to case management systems, and to the process of transitioning on
to parole are necessary.

1.43  One of the key issues affecting successful transition to parole that constantly arose
in consultation with all stakeholders was the need for suitable post-release
accommodation. This is one of the most difficult issues that the system faces and
one of the hardest to resolve. Offendersd n.
shortages. We make recommendations about taking a risk management approach
to accommodation issues, planning for accommodation better, and evaluating the
new funding package currently being implemented for accommodation and other
post-release needs.

Develop more options to respond to breach and use swift and certain
responses

1.44  We recommend a system of swift and certain responses to breaches of parole, that
includes options short of returning the offender to prison. Mechanisms that allow for
a swift response to breach, that is, bringing home the consequences of breach
early, can significantly improve compliance.

1.45  We propose powers for Community Corrections officers to take action including new
reasonable directions about curfews, and some new options for SPA, including
imposing home detention. These new powers will need to be supported by good
policy frameworks that allow Community Corrections to manage risk properly.

1.46 At present, in our view, too many breaches are being reported to SPA where there
is no need for SPA action. This c¢clogs SPAG6s
dealing with those cases that do require attention. Our framework for graduated
sanctions solves this issue, and creates a more effective parolee management
framework.

This report

1.47  This report is arranged as follows:

2. Purpose of parole and design of the parole system. We discuss the main
objections that opponents make to parole and articulate the key rationale for
retaining parole. We also look at whether a statement of this rationale should be
included in legislation. Finally, we consider whether NSW should have a system
of automatic parole, discretionary parole, or retain its mixed system.

NSW Law Reform Commission 9
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3. Statutory parole. We examine the role of sentencing courts in making parole
orders and propose a fAstatutory paroleo mod
parole. We also look at the power of SPA to revoke a court based parole order
before the offender is released from custody, the mandatory supervision
condition attached to court based parole orders and difficulties for accumulated
and aggregate sentences.

4. Factors guiding the parole decision. We exami ne SPA&ds parole d
those offenders (including serious offenders) who are serving head sentences of
more than three years. We aim to simplify the way SPA takes various matters
into account, ensuring a clear and consistent approach with a clear focus on risk
to community safety.

5. Parole decision making for serious offenders. We deal with issues that are
relevant to parole decision making for serious offenders, including the definition
of fiserious offender o, the role of SORC, a
system and the Crimes (High Risk Offenders) Act 2006 (NSW).

6. A new parole decision making process. We outline a new parole decision
making process for SPA to follow when it is deciding whether to grant or refuse
parole. Our recommendations aim to make the process efficient and transparent
as well as fair, robust and independent.

7. Otherissues in the parole decision making process. We look at three further
procedural issues: access to information and documents during the parole
deci sion making process; providinte reasons
decision making process for parole in exceptional circumstances.

8. Membership of SPA and SORC. We look at the processes for appointing
members, the criteria against which they are selected, and how their
professional development and performance could be enhanced.

9. Parole conditions. We discuss the standard conditions that apply to all parole
orders. We also look at the additional conditions that can be added by the
sentencing court (for offenders subject to court based parole) or SPA.

10. Breach and revocation. We explore the goals of the breach and revocation
system. We consider how SPA should respond to breaches of parole. We
consider how and when SPA should decide to revoke parole. We also consider
how Community Corrections should respond to and report breaches to SPA.

11. Breach and revocation: procedural issues. We examine some distinct
procedural issues connected to breach and revocation of parole, including
SPAG6s power s, transparency and procedur al
deci si ons, stakehol dersdé invol vement i n the

12. Further applications for parole. We look at provisions that deal with when and
under what conditions offenders can apply for parole after SPA has refused
parole or revoked a parole order.
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Appeals and judicial review of SPA decisions. We look at the two avenues
available to offenders and the State to apply to the Supreme Court for a review
of SPA decisions.

Case management and support in custody and in the community. We look
at Corrective Services NSW case management of offenders from custody to the
community. We examine how offenders are prepared for, transitioned to and
supported on parole.

Pre-parole programs. We examine the effectiveness of existing transition
schemes, how they could be improved and what other approaches could help
offenders establish links with community based services with a view to
preventing reoffending.

The problem of short sentences. We consider the problems that arise for the
significant number of offenders who serve short sentences of imprisonment and
some strategies for dealing with them.

Parole for young offenders. We discuss the need for a separate juvenile
parole system and the extent to which a separate system should be different
from the adult parole system. We also discuss which groups of offenders should
be subject to the juvenile parole system.

Other issues requiring amendment. We discuss two areas raised by
stakeholders as being in need of reform: the breach and revocation processes
for home detention orders and intensive correction orders; and the parole
process for offenders with a compulsory drug treatment order that the Drug
Court has revoked.
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2.

Purpose of parole and desi

2.1

2.2

In brief

Parole should be retained. Having reviewed the evidence, we conclude
that parole works to reduce reoffending. As such, it contributes to the
protection of community safety and so is in the community interest. This
key purpose of parole i promoting community safety by reducing
reoffending i should be expressly stated in the legislation.

Parole iN NSV 13
The purpose of parole and objectio NS t0 PArole ...........oooiiiiiiiiiiiiiaei e 14
Parole and truth in sentencing: parole is an integral part of the sentence  .................. 15
Parole protects the community INTEreSt  ..oiiiiiiiiiiiii e 16
What is the evidence that parole reduces reoffending? ... 19
Our view: parole should be retain@d  ......ovviiiiiiiiiiiiiiiieeeeeee e eaeeees 24
Explicit statement of the primary purpose of parole ... 25
Design of the Parole SYSIEM ...t e e e e e e e et eeeas 27
Current mixed system of automatic and discretionary parole  ....ovvvviiiiveieivieieiiieieieies 28
Parole systems in other jUrISAICTIONS  ...ueiiiiiiiiiiiie e 29
AUSHFANIAN PArol€ SYSIEITIS  ......oveveeeieieiiiiiesiiiiisisttttitttttttt et tataatatttataaasasaaasasasasnsnns 29

NZ, CanA0a @na e UK ..........cooeeeeeeeeeeee et 31

US PAIOIE SYSIEITIS ....oooeeeeeeeeee ettt ettt e e et a e e e e e 32
Advantages and disadvantages of automatic and discretionary parole  ...................... 34
Stakeholder support for a mixed parole SYStemM ... 35
Our view: retain a mixed parole SYSIEM  ......iiiiiii i e e 36

In this chapter we consider the role of parole in the criminal justice system. We
discuss the main objections that opponents make to parole and articulate the key
rationale for retaining parole. We also look at whether a statement of this rationale
should be included in legislation. In the second part of the chapter, we consider
whether NSW should have a system of automatic release on parole, a system of
discretionary release on parole, or should retain its mixed system.

Parole in NSW

Modern parole was introduced in NSW in the 1960s with the Parole of Prisoners Act
1966 (NSW). In most cases, when an offender is sentenced to imprisonment, the
court imposes a non-parole period (the minimum period that the offender must
spend in custody) and a head sentence (the maximum period that the offender can
be kept in custody). The offender can then be released on parole at some point
between the expiry of the non-parole period and the end of the head sentence (see
Figure 2.1)."

1. An offender may be released on parole if they are serving a sentence of full time imprisonment or
home detention: Crimes (Administration of Sentences) Act 1999 (NSW) s 125.

NSW Law Reform Commission 13
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Figure 2.1Structure of sentences in NSW

: Mon-parole period |
I 1

Head sentence

! | !

Possible period of release on parole

2.3 When offenders are released on parole, they are serving the balance of the head
sentence in the community.> Offenders can be recalled to prison for breaching the
conditions of parole.

2.4 A court may i n S 0me circumstances choose t
imprisonment.® Fixed terms do not have the structure shown in Figure 2.1. An
offender must spend the whole of a fixed term of imprisonment in custody and is
released unconditionally at the end of the term. There is no possibility of parole as
part of a fixed term of imprisonment. In NSW, all sentences of six months or less
must be fixed terms.*

25 Until 1989, a system of remissions existed in parallel to this parole structure.
Remi ssions wer e effectively a di scount of é
sentence. Initially, remissions reduced head sentences and were virtually automatic.
From 1983, they applied also to the non-parole period and were earned through
good behaviour in custody. However, the coexistence of the remissions and parole
systems created the perception that sentences handed down by sentencing judges
were not matched by the period spent in custody,” and that NSW suffered from what
would be | ater referred to in public ®ebates
The Sentencing Act 1989 (NSW) abolished remissions and ensured that all
offenders served in custody the minimum period set by the court.

The purpose of parole and objections to parole

2.6 Over 5000 adult offenders were released on parole in NSW in 2013.” As at 29 June
2014, Corrective Services NSW was supervising 4496 offenders on parole.®

Crimes (Administration of Sentences) Act 1999 (NSW) s 132.

Crimes (Sentencing Procedure) Act 1999 (NSW) s 45.

Crimes (Sentencing Procedure) Act 1999 (NSW) s 46.

NSW Law Reform Commission, Sentencing, Discussion Paper 33 (1996) [4.8].
R v Maclay (1990) 19 NSWLR 112, 119.

NSW Bureau of Crime Statistics and Research, NSW Custody Statistics: Quarterly Update
December 2013 (2014) 28.

8.  Corrective Services NSW, Offender Population Report: Week Ending 29 June 2014 (2014) 3.
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Purpose of parole and design of the parole system Ch 2

However, parole remains controversial. Concerns about parole comes from three
main ideas raised by commentators:

A parole is seen to offend the principl e of Atruth in sentencing:«

A parole is perceived to be overly lenient or a windfall for undeserving offenders
and is seen to put the interests of offenders ahead of the interests of victims and
the community, and

A parole might involve too great a risk to the community, because time spent on
parole creates an opportunity to reoffend which would not have existed had the
offender been kept in custody until the end of the head sentence.’

No stakeholders who made submissions for this reference opposed retaining
parole.'® Despite this unanimity, we think that it is important to answer the three
objections listed above because they articulate concerns that some members of the
community may have. This approach will also provide a framework for reviewing the
justifications for parole.

Parole and truth in sentencipgrole is an integral part of the sentence

A 1987 paper defined parole as fa procedure whereby a sentence imposed by a

couté may be varied by a'dThis defintionrwastadvaneedmct i on o
the context of the old NSW remissions system, where offenders could earn

discounts on their sentences through good behaviour. The discount was granted by

the executive and allowed an offender t o ¢
sentence set by the court, with no further possibility of supervision or recall to

custody.*

Remi ssions were abolished in NSW in the 198
where offenders are required to serve the sentence imposed by the sentencing
court. The truth in sentencing movement has gone further in international
jurisdictions, and in some places has also led to the abolition of parole, or at least

9. See,eg MTRei st, AOf fender sdé ri t s musSydndy dorringc ondar y t
Herald, 25 August 2013; AWar r e n, AiHar d t th i n Suedat encing i s |
Telegraph, 23 June 2013; N Ralston, H AlexanderandLDavi es, #AJustice for whom
of Ac c o u iBydaep Mdrning Hetald, 22June2 01 3; ASaf ety tofcoanet ifdazeamsd omi
Daily Telegraph, 21 June 2013.

10. See, eg, Public Interest Advocacy Centre, Submission PA1, 4; Aboriginal Legal Service
(NSW/ACT) Ltd, Submission PA2, 1; Chi |l dr e n &sbmiSoruRAS, 1;dedgal AldS W,
NSW, Submission PA4, 4; Law Society of NSW, Submission PA5, 1; Police Association of NSW,
Submission PAG6, 6; NSW Office of the Director of Public Prosecutions, Submission PA7, 1; NSW
Young Lawyers Criminal Law Committee, Submission PA8, 4; Justice Action, Submission PA10,
2; NSW Bar Association, Submission PA11, 1; F Johns and D Hertzberg, Submission PA12, 2;
NSW, State Parole Authority, Submission PA14, 1; NSW Police Force and NSW Ministry for
Police and Emergency Services, Submission PA16, 1; Women in Prison Advocacy Network,
Submission PA20, 7; NSW Department of Justice, Submission PA32, 1-2.

11. IVodanovich, AHas PRotas(bd Seatenéing tn AustealfapSemimar |
Proceedings No 13 (Australian Institute of Criminology/Australian Law Reform Commission,
1987) 285.

12. See R Simpson, Parole: An Overview, Briefing Paper No 20/99 (NSW Parliamentary Library
Research Service, 1999) 7-8.

gh
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2.10

2.11

2.12

2.13

the abolition of discretionary parole.* We use the term #fAdi
describe a system where a decision maker T in NSW, the State Parole Authority
(SPA) 1 exercises discretion about whether an offender will be released on parole.
Discretionary parole is considered by some to offend the principle of truth in
sentencing because it involves the exercise of executive discretion about the length
of time an offender must be in custody.

In our view, defining parole as a means of administratively varying a sentence
fundamentally misunderstands the relationship between modern parole and
sentencing in NSW. An offender can only be released on parole in accordance with
the sentence imposed by the sentencing court. The court sets limits on discretionary
parole by setting a minimum term (the non-parole period) and a maximum term (the
head sentence). The parole decision maker decides when (or if) an offender should
be released on parole only within this court determined zone of discretion.

When an offender is paroled, the parole period remains part of the sentence. The
offender is supervised, is subject to conditions and will be returned to prison if the
conditions are breached and parole is revoked. In these circumstances, terming
parole fAearly released is misleading
sentence is finished when the offender is paroled. It is not. The parole period is an
integral part of the sentence.

Parole protects the community interest

The other two main objections to parole are linked and complex. In our view, the
challenge is to demonstrate that parole produces some benefit to the community to
overcome the argument that it prioritises offenders over the community interest.
This benefit must outweigh any extra risks that the possibility of offenders
reoffending while on parole might pose to the community.

In submissions, stakeholders put forward a variety of ideas about the purpose of

screti o

as it ¢

parole and the ways it can serve the communityobs i

elements emerged (see Table 2.1).

13. JPetersilia, fAParole and PrisonerCriheaddustice4d9n t he Unit
480; D Dharmapala, N GaroupaandJMShepher d, fiLegislatures, Judges an
The All ocation of Discretion un dleridalBveReeewmi3nat e Sent er
1045.
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Table 2.1Stakeholder views on the purposes and benefits of parole

Reducing | Rehabilitatio] Protecting| Supported | Incentive | Incentive to| Enabling risk Reducing
reoffending or opportuni{ the reintegratiol for good | participate ii managemen| costs of
to reform community into the behavioul rehabilitatio| and a focus | imprisonmen
community | in custody programs in on serious | and prison
custody offenders overcroding
Public Interest
Advocacy U U U U U
Centr&'
Aboriginal Legq
Servic U U
Legal Aid
e U U U U U U
Law Society of
NSW/’ U U U
Police
Association of U U
NSW?
ODPP’ U U U
Young
e U U U U
Justice Actith U U U U
NSW Bar
Associatiéh U U U
State Parole
Authorify/ U U U U U
Police portfaifo U U U U
Women in
Prison Advocay U U U U
Network
Department of
Justic®® U U U U

14. Public Interest Advocacy Centre, Submission PA1L, 4-5.

15. Aboriginal Legal Service (NSW/ACT), Submission PA2, 1.

16. Legal Aid NSW, Submission PA4, 4.

17. Law Society of NSW, Submission PA5, 1.

18. Police Association of NSW, Submission PAG6, 6

19. NSW Office of the Director of Public Prosecutions, Submission PA7, 1.
20. NSW Young Lawyers Criminal Law Committee, Submission PAS, 4.
21. Justice Action, Submission PA10, 2.

22. NSW Bar Association, Submission PA11, 2.

23. NSW, State Parole Authority, Submission PA14, 1.

24. NSW Paolice Force and NSW Ministry for Police and Emergency Services, Submission PA16, 1.

25. Women In Prison Advocacy Network, Submission PA20, 7-8. In addition to the factors noted in
Table 2.1, the Women in Prison Advocacy Network submitted that a recognised objective of
parole should be to fiempower o faf epnodseirtsi vteo waeyiont e gr

26. NSW Department of Justice, Submission PA32, 3. The Department also put f
the intention of the sentencing courto as an addit:.i
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2.14  Two stakeholders submitted that an important function of parole is that it provides
an incentive for good behaviour in custody. The High Court has recognised that the
potential to be released on parole provides an incentive for offenderstobefibet t er
behaved whi |l e i n? USaesdaicmhasi@ndtthat, upon a change from
discretionary parole to a system where offenders could only be released after
serving 90% of their sentences, the affected offenders committed significantly more
infractions in custody than a control group of offenders.® The fact that parole may
encourage offenders to be of good behaviour while in custody can be seen as a
practical means of managing the custodial population. However, the end of ensuring
good behaviour in custody, although important, is not necessarily sufficient by itself
to show that parole is in the community interest and that any additional risk to the
community caused by release on parole is justified.

215  Two stakeholders nominated reduced costs and overcrowding as a key benefit of
parole. The NSW Department of Justice submitted that parole supervision is much
less expensive than keeping the same offender in custody. Were parole to be
abolished, the Department estimates that approximately $1.2 billion would be
required upfront to increase prison capacity and an extra $269 million would be
needed each year to run an expanded prison system.” These dollar figures
represent funds that then could not be used to deliver other public services such as
health, education and housing.

2.16  SPA and the Police portfolio specifically objected to recognising reducing costs and
prisoner numbers as a legitimate objective of, or justification for, parole.*® Although
abolishing parole could entail significantly increased costs to the public, it is difficult
to maintain at the level of principle that this is a purpose of the parole system.

2.17  All the other purposes or benefits of parole that stakeholders nominated overlap and
are either implicitly or explicitly about reducing reoffending:

A Incentive for programs. The purpose of in-custody programs is to reduce
reoffending, and there is a large literature on the effectiveness of certain types
of programs.®! If the parole decision maker refuses parole when recommended
programs have not been completed, then discretionary parole provides a crucial
incentive for offenders to complete in-custody programs.

A Protecting the community. Protecting the community involves protecting the
community from crime and reoffending.

27. Rv Shrestha (1991) 173 CLR 48, 69 (Deane, Dawson and Toohey JJ).

28. IKuzi emko, fAHow Should Inmates Be Released From Priso
Fixed-Sent ence Regi me&gaderly Jdubnal 8f)Ecohothis 371.

29. NSW Department of Justice, Submission PA32, 2.

30. NSW, State Parole Authority, Submission PA14, 1; NSW Police Force and NSW Ministry for
Police and Emergency Services, Submission PA16, 1.

31. See, eg, S Aos, M Miller and E Drake, Evidence-Based Public Policy Options to Reduce Future
Prison Construction, Criminal Justice Costs and Crime Rates (Washington State Institute for
Public Policy, 2006) 9; M W Lipsey, N A Landenberger and S J Wilson, Effects of Cognitive-
Behavioral Programs for Criminal Offenders Campbell Systematic Reviews 2007:6 (2007);
AWoodrowandDBr i ght , AEf f ect inde freatnent RrdgrarameSAeRisk Bamdf e
Anal ysi s 0 Inter2afiohal Jourral®f Offender Therapy and Comparative Criminology 43.
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Purpose of parole and design of the parole system Ch 2

Rehabilitation. The word frehabilitateo means
life after a period of imprisonment.** Reducing reoffending is at the heart of this
idea.

Supported reintegration into the community. This phrase refers to the parole
periodbés role as a managed Durma thes parle
period, nearly all parolees are supervised by Community Corrections officers.
Supervision involves monitoring parolees to detect breaches, but also involves
case management to help parolees to adjust to life after imprisonment, by
ensuring that parolees have suitable accommodation, making referrals to
required services and helping parolees to manage financial, personal and other
problems. The protective effects of reintegration support, the deterrent effects of
parole supervision and the threat of return to custody upon revocation, in
combination, aim to reduce reoffending.

Risk management and a focus on serious offenders. Discretionary parole
allows lower risk offenders to be granted parole while higher risk offenders are
separated out and targeted for more intensive intervention before or after being
granted parole. This allows the parole system to minimise the risks to the
community posed by reoffending.

The common element of all these ideas is the aim of reducing reoffending. Based
on the evidence we outline below, reducing reoffending seems to be the main
benefit of parole and its chief justification.

The NZ Law Commission in its 2006 review of the NZ parole system stated that the
nexplicit and widely recognised rational
administering sentences with a vi*eheNZo
Law Commission argued that parole can reduce reoffending by providing:

A an incentive for prisoners to participate in prison treatment programs

A an opportunity to manage the release and reintegration of prisoners, with the
effect of postponing their recidivism (according to empirical evidence), and

A a vehicle for identifying and differently managing high-risk prisoners, by either
detaining them for a greater proportion of their sentence, or managing them
more closely on release bolstered by the threat of recall.®

Our view is that, to the extent that parole reduces reoffending, it is in the community
interest and should be retained.

What is the evidence that parole reduces reoffending?

There is limited empirical research on the question of whether parole in fact can
reduce reoffending. Descriptive studies have found lower rates of recidivism for
parolees compared with offenders released unconditionally at the end of their

32.
33.

34.

t

o

re

n t

r edu

Oxford English Dictionary Online( June 2014), definition of #Arehabild]i

New Zealand, Law Commission, Sentencing Guidelines and Parole Reform, Report 94 (2006)
46.

New Zealand, Law Commission, Sentencing Guidelines and Parole Reform, Report 94 (2006)
46.
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sentences.®* However, these studies did not control for other variables that are
known to be linked to recidivism such as offence type, previous criminal history, age
and sentence length. As a result, it is not possible to conclude from descriptive

studies whether | ower recidivism rates for pe
effecto) or due t ersthdt are lese likdlyitd rgoffenchasetmore f f e n d
|l i kely to be selected for parole by parole de
222 Table 2.2 summarises the main research from the common law world that has
attempted to control for key recidivism related variables in order to isolate the parole
effect from selection effects and determine whether parole reduces reoffending.
Table 2.2Quantitative research on the effect of parole on reoffending
Study Comparison groups Study | Definition of Results Conclusion of
(jurisdiction) period | reoffending researchers
Nuttaland Comparing male parolee| 2 years | Reconviction Parolees reoffended Parole may reduce
others released through after percentage poihess than | reoffending during the
(2977¢ discretionary parole to m| release expected at 6 masiiit parole period, but
United prisoners released from there was no difference @ findings were also
Ki ! ed unconditionally at the en{ prison years consistent with the
ngdom their sentences operation of selection
effects.
Home Office| Comparing male parolee| 2 years | Reconviction There was little difference Results may reflect th
(1978¥ released through after reoffending for offenders | offenders discharged
United discretionary parole to m release released from sentences| from longer sentences
Ki e d prisoners released from years or less but large have more tesl®
ngdom unconditionally at the en{ prison difference between parol¢ through reconviction g
their sentences and nowparoleeseleased | that longer periods on
from sentences of more t| parole are more
4 years effective at reducing
reoffending.
Sacksand Small sample (n=172) of| 3 years | Reconviction After 1 year parole AfParol e se
Logan (1979| male offenders convicteq after fimodestl yo recidivism while the
1980% lowlevel felonies from on| release recidivism but the effect | parolee is on
United US state, comparing from dissipated afterthe parolf par ol eébut
P Ite paroleesith those prison supervision period was.oy effects begin to dissip
ates released unconditionally and tend to disappear
the time the parolees
have finished 2 full ye
in the .con
35. See,eg,BThompson, @AThe recidivism of early release, parc
inNSW 1982-8506 ( Paper presented at 5th Annual Conference
Sydney University, 1989); LRoeger, @A Reci di vism and paroledo (Paper p
and New Zealand Society of Criminology Research Conference, 1987). See also C Jones and
others, Risk of re-offending among parolees, Crime and Justice Bulletin No 91 (NSW Bureau of
Crime Statistics and Research, 2006).
36. C P Nuttall and others, Parole in England and Wales, Home Office Research Study No 38
(1977).
37. Home Office, Prison Statistics England and Wales 1977 (Cmnd 7286, 1978).
38. HR Sacks and C H Logan, Does parole make a difference? (University of Connecticut School of

Law Press,1979); H R Sacks and C H Logan, Parole: Crime Prevention or Crime Postponement
(University of Connecticut School of Law Press,1980) 15.
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Study Comparison groups Study | Definition of Results Conclusion of
(jurisdiction) period | reoffending researchers
Hann and Comparing male parolee| 2.5 years| Reconviction No overall numericalresy il t i s pl a
Harmann with male prisoners after reported but parolees parole as practised dd
(1988 released unconditionally| release reoffended less than-non| have anodest role in

the end of their sentence from parolees withthesame |r educi ng. r
Canada prison reconviction risk score
Broadhurst | Sample of male ron Not Re No overall numericalresy iResul t s t
(1990 Aboriginal offenders, reported | imprisonmen reported but parolees had parole works modestl
comparing parolees with (includes lower recidivism thnam better than unconditio
Western offenders released from non parolees release but we canno
Australia fixed term sentences reoffending besure why. It appea
breach and that shoterm benefits
revocation of of community
parole) supervision plus
selection factors acdo
for the differences
observedo.
Brown Small sample of parole | 2.5 years| Reconviction Only high risk parolees | Parole has a delaying
(19963 eligibleffenders serving | after reoffended less than the | effect on rdfehding for
prison terniess than 7 release comparison group over th high risk offenders.
NewZealand years, comparing parole{ from short term. No long term
with offenders released | prison differences meoffending
automatically telaort were found between the {
term of supervision with | groups
treatment programs or
possibility of recall to prig
Ellisand Comparing reconviction | 2 years | Reconviction Parolees reoffended 2 Parole reduces
Marshall rates of parolees releasg after percentage points ldgmn | reoffending at least o
(2000% through discretionary pal release predicted; Parolees two years. Although t

. to predicted rateslculated from reoffended 3 percentage | parole effect seems
Lnited from their characteristics| prison points less than non small, this was a
Kingdom ) X L .

also comparing reconvic| parolees significant proportiong
rates of parolees to thos reduction
prisoners released
unconditionally at the en|
their sentences

39. R G Hann and W G Harman, Release Risk Prediction: A Test of the Nuffield Scoring System
(Ministry of the Solicitor General, 1989); R G Hann, W G HarmanandKPeas e, fiDoes Par ol
ReducetheRiskof Reconvi ct iHowarddou(nd & Erimjnal Justice 66, 74.

40. RBroadhurst, AEvaluating I mprisonment and Parol e:
presented at Keeping People Out of Prison, Hobart, 27 March 1990) 37.

41. MBr own, i efreinodisng and the Management of Public Ri
British Journal of Criminology 18.

42. TElisandPMar shal | , i Does P-Raleask @ompéasorko? RecdonvRtmis Rates

for Paroled and Non-Par o |

Criminology 300.

ed

Pr i s o Aestralan and I2e® ealand 3o8rnal of
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Study Comparison groups Study | Definition of Results Conclusion of
(jurisdiction) period | reoffending researchers
Solomon, Very large sample from ] 2 years | Rearrest Automatic paroleesand | AiThi s mode
Kachnowski | US states, comparing after including offenders released may be due to factors
andBhati parolees released throug release | arrests not | unconditionally reoffend g other than supervision
(20@)s discretionary parole, from leading to the same rate. Reoffendir given that parole boar

. parolees released throug piison conviction of discretionary parolees | base their decisions o
United . . - .

automatic parole, and (includes percentagpoints lower such factors as attitud
States prisoners released non motivation and
unconditionally at the en| reoffending preparedness for
their sentences breach and release that our mode
revocation of cannot take into
parole) accounto
Schlageand | Sample from one US sta] N/A Reconviction After controlling for a nun] Parolees are able to
Robbins comparing offenders and re of other variables, paroled remain free from
(2008‘54 released on discretionan imprisonmen were less likely to be reconviction and re

. parole with offenders wh (not inciding | reconvicted and less likel] imprisonemt longer

United O6maxed outd nor be reimpri d th ts. Confli
prisoned. an max outs. Confli
States released unconditionally reoffending with Solomon,

the end of their sentence breach and Kachnowski and Bhat
revocation of (2005) is likely due to
parole). national aggregate da

obscuring important
state level differences

Ostermann | Large sample of offende| 3 years | Rearrest Reoffending of paroleesii A Super vi si
(2013% from one US state, after including perentage point lower tha insulate offenders fro

. comparing offders release | arrests not | prisoners released recidvism, but after
United released through from leading to unconditionally. Reoffend supervision has expirg
States discretionary parole with| prison conviction of parolees that are still o| parole does not have

prisoners released (includes parole and being supervi§ substantial lotegting
unconditionally at the en| non at3 yearss 8 percentage | ef f.ect s O
their sentences reoffending | points lower
breach and
revocation of
paole)
Wan and Largesample of offenderg 1, 2 and | Reconviction| Reoffending of paroleesi{ Par ol ees #
others serving 12 months or Ies| 3 years | andre approximately 5 percenta) commit a new offence
(201436 custodycomparing after imprisonmen points lower than that of | were less likely to
offenders released on release | (notincluding prisoners released commit a new indictal
New South parole with offenders from non unconditionally after 1, 2 | offence and committe
Wales released unconditionally| prison. reoffending | 3 years. fewer offences than
breach and offenders who were
revocation of released
parole) unconditio

2.23

Overall, it is true that the results of these studies are mixed and it is difficult to draw

sweeping conclusions from the empirical evidence summarised above. As one
reviewer of the UK literature wrote in 2004:

43.

44,

45.

46.

A Solomon, V Kachnowski and A Bhati, Does Parole Work? Analysing the Impact of Postprison
Supervision on Rearrest Outcomes (Urban Institute, 2005) 15.

M Schlagerand KRo b bi ns,

|l mpact of

MOster mann,

Postprison
AActi ve
Crime and Delinquency 487, 504-5.

fi Do e si RBvisited: Reframivig thek Discussion of the

Supervision

Super vi siRrison pmwnalQ84f ender
and

I ts |

W Wan and others, Parole Supervision and Reoffending , Trends and Issues in Crime and
Criminal Justice No 485 (Australian Institute of Criminology, 2014) 6.
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Purpose of parole and design of the parole system Ch 2

After thirty-five years of research, can it now be said with confidence that parole
either does or does not have a beneficial
answer is no. It has been possible to establish that parolees are, on average,
less likely to be reconvicted (at least in the short term) than non-parolees. But it

ef

has not been possible to demonstrate conclusiwv
that operates independentl|ly of a possible fisel

At the same time, we consider that recent and directly applicable evidence gives us
good reason to be optimi sti ¢ about paroleds ability t
study of NSW offenders, and also the most recent study summarised in Table 2.2,
found that parole does reduce reoffending.*® This research was based on the 7494
NSW offenders who were released between January 2009 and June 2010 after
serving 12 months or less in custody. Offenders released on parole were matched
with a group of offenders released unconditionally based on a large range of
characteristics including age, gender, Aboriginality, location and criminal history.
This matching aimed to ensure that any observed differences in reoffending rates

(0]

bet ween the two groups were due to a fdAparol

The study found that offenders released unconditionally were more likely to reoffend
than parolees, and that this was statistically significant.

The effect parole could have in reducing reoffending may not be strongly apparent
in some of the empirical research in Table 2.2 because the management and
support of parolees in the community needs to be better. This issue is the focus of
Chapters 10 and 14. Each study can only report the extent to which parole is
working to reduce reoffending in that particular jurisdiction at the time of the study.*
And the effectiveness of parole management differs. Researchers have cautioned
against drawing conclusions about parole based on research from different
jurisdictions given how greatly parole systems and the management of parolees
may differ.>

There are also two pieces of indirect evidence that parole reduces reoffending.
First, there is evidence that time in prison has a criminogenic effect. Offenders who
are sentenced to imprisonment are more likely to reoffend than otherwise similar
offenders who receive a community based sentence.®® Also, longer prison terms

47. SShut e, fDoes Parole Work? The Empirical Olbvi dence
State Journal of Criminal Law 315, 321.

48. W Wan and others, Parole Supervision and Reoffending, Trends and Issues in Crime and
Criminal Justice No 485 (Australian Institute of Criminology, 2014).

49. For a critique of the services provided to parolees in the US, possibly affecting the results of the
US reoffending research, see J Petersilia, When Prisoners Come Home: Parole and Prisoner

f

Reentry (Oxford University Press, 2003)ch 4;,JPet er si |l i a, fAParole and Priso

Uni ted St at €dgneandludteey9, 53D6509. For criticisms of the management of

parolees inthe UKsee TElisandPMar shal |, fADoes P-Release @mpadasork ? A Pos

of Reconviction Rates for Paroled and Non-Par ol ed Pr i s o Aestratadande00) 33
Zealand Journal of Criminology 300, 309.

50. M SchlagerandKRobbi ns, fi Do e si RBvisited: Reframivig thek Discussion of the
| mpact of Postprison Super vi siRrisondownal@84f 28h28& r Out c

51. See, eg, D Weatherburn, The Effect of Prison on Adult Re-offending, Crime and Justice Bulletin
No 143 (NSW Bureau of Crime Statistics and Research, 2010); R Lulham, D Weatherburn and
L Bartels, The Recidivism of Offenders Given Suspended Sentences: A Comparison With Full-
time Imprisonment, Crime and Justice Bulletin No 136 (NSW Bureau of Crime Statistics and
Research, 2009); K Gelb, G Fisher and N Hudson, Reoffending Following Sentencing in the
Magi stratesd Qctorran Semtedncing Advisory Caurcil, 2013) 25; M Killias,
P Villettaz and | Zoder, The Effects of Custodial vs. Non-Custodial Sentences on Re-Offending:
A Systematic Review of the State of Knowledge Campbell Systematic Reviews, 2006:13 (2006);

NSW Law Reform Commission 23

or



Report 142 Parole

2.27

2.28

2.29

2.30

2.31

increase reoffending rates compared to shorter terms.> It is logical to reason from
this evidence that a parole system which causes offenders to spend time
supervised in the community rather than in custody would contribute to lower rates
of reoffending.

Secondly and more significantly, there is a good body of research showing that in-
custody and community based rehabilitation programs and other therapeutic
interventions can reduce reoffending.®® Parole is currently the main incentive for
most offenders to participate in recommended in-custody programs. Parole is also

the main incentive for offendersoé participat

they have been released into the community, as participation is often a condition of
parole.

In 2006, the NZ Law Commission reached the following view:

We should not design whole sentencing systems on unsupported hopes; but nor
should we be hasty about abolishing existing systems when the evidence is
marginally positive, even if we cannot be precise about the reason.>*

Similarly, the Victorian Sentencing Advisory Council, in 2012, considered it
freasonable é to adopt the hypothesis that, to the extent that parole addresses
factors likely to contribute to reoffending, the supervised, conditional release of
prisoners on parole is likely to reduce reoffendinga®

Our view: parole should be retained

We agree with the statements of the NZ Law Commission and Victorian Sentencing
Advisory Council and consider that there is sufficient evidence to conclude that
parole reduces reoffending. On this basis, we consider that parole is in the
community interest and brings a long term benefit that outweighs any risk to the
community of an offender reoffending when released on parole.

Furthermore, abolishing parole would increase risk to the community once an
offender is released because:

F T Cullen,CLJonsonandDSNagi n, AiPrisons Do NIheHigREastwoc e Reci di vi

Il gnoring Sci eRrisoeJournalS0oppldment 988.
52. P Smith, C Goggin and P Gendreau, The Effects of Prison Sentences and Intermediate
Sanctions on Recidivism: General Effects and Individual Differences (Public Works and
Government Services Canada, 2002).
53. See, eg, K Howells and A Day, The Rehabilitation of Offenders: International Perspectives
Applied to Australian Correctional Systems, Trends and Issues in Crime and Criminal Justice
No 112 (Australian Institute of Criminology, 1999); F T CullenandPGendr eau, fAssessing

Correctional Rehabilitation: P oQrimiralyJuystic® 20@0cl@9j ce and
FTCull en and ot her s, ANot hing Works Revisited: Decons
Rehabil it at Vidimstand Offehdes @01; JPet er si | i a, AiWhat Wor ks in

Reentry? Reviewing and Quest i BedarahRyobdtitne; SAesi denceod ( 20

M Miller and E Drake, Evidence-Based Public Policy Options to Reduce Future Prison
Construction, Criminal Justice Costs, and Crime Rates (Washington State Institute for Public
Policy, 2006); M W Lipsey, N A Landenberger and S J Wilson, Effects of Cognitive-Behavioral
Programs for Criminal Offenders, Campbell Systematic Reviews 2007:6 (2007).

54. New Zealand, Law Commission, Sentencing Guidelines and Parole Reform, Report 94 (2006)
[168].

55. H Little and S Farrow, Review of the Victorian Adult Parole System (Victorian Sentencing
Advisory Council, 2012) [1.40].
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A it would remove incentives to participate in rehabilitation programs in custody
and after release

A there would be no way to supervise and manage the re-entry of offenders into
the community, including offenders who had been incarcerated for significant
periods of time.

2.32  No stakeholders opposed retaining parole.

2.33  We conclude that parole is in the interests of community safety and should be
retained in NSW.

Recommendation 2.1: Retention of parole
Parole should be retained.

Explicit statement of the primary purpose of parole

2.34  The Crimes (Administration of Sentences) Act 1999 (NSW) (CAS Act) includes a
general objects clause stating that the objects of the Act are:

(a) to ensure that those offenders who are required to be held in custody are
removed from the general community and placed in a safe, secure and
humane environment,

(b) to ensure that other offenders are kept under supervision in a safe, secure
and humane manner,

(c) to ensure that the safety of persons having the custody or supervision of
offenders is not endangered,

(d) to provide for the rehabilitation of offenders with a view to their
reintegration into the general community.*®

2.35  The Act does not refer to the purpose or function of parole. It also does not explicitly
refer to the important goal of reducing reoffending (although this is implied through
the words Arehabilitationd and Areintegrati

236 Nearly all the submissions we received supported including in the CAS Act an
explicit statement of the purpose of parole.®” Parole remains controversial and its
role and benefits are not well understood. Yet it is a critical part of our criminal
justice system. In this environment, we agree that the CAS Act should include a
clear statement of the primary purpose of parole.

56. Crimes (Administration of Sentences) Act 1999 (NSW) s 2A(1).

57. Public Interest Advocacy Centre, Submission PA1, 5; Aboriginal Legal Service (NSW/ACT),
Submission PA2, 2 Chi | dr e n &ubmissoruRASB, 1; hdw Sotetwof NSW,
Submission PA5, 1; NSW Office of the Director of Public Prosecutions, Submission PA7, 1;
Legal Aid NSW, Submission PA4, 5; NSW Young Lawyers Criminal Law Committee, Submission
PAS8, 4; Justice Action, Submission PA10, 3; NSW Bar Association, Submission PA11, 2; NSW,
State Parole Authority, Submission PA14, 1; NSW Police Force and NSW Ministry for Police and
Emergency Services, Submission PA16, 1; Women in Prison Advocacy Network, Submission
PA20, 8.
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Such a statement might help to reduce misconceptions about the role of parole.
More importantly, it would provide focus and clarity for the agencies and individuals
working in the parole system. Many of the recommendations we make in the rest of
this report aim to align the framework for parole decision making and the operation
of the parole system more closely with its overarching purpose of promoting
community safety through reducing reoffending. A clear legislative statement that
this is the main point of parole will provide a better sense of mission and direction
for the system.

In 2012, the Victorian Sentencing Advisory Council considered that the Victorian
Adult Parole Board should adopt the following statement:

the purpose of parole is to promote public safety by supervising and supporting
the release and integration of prisoners into the community, thereby minimising
their risk of reoffending (in terms of both frequency and seriousness) while on
parole and after sentence completion.>®

The statement captures the importance of reducing reoffending as well as its
relationship with supported reintegration and the protection of the community. We
recommend that a simplified version of this statement be included in the CAS Act.

Corrective Services NSW suggested that a statement about the purpose of parole in
the CAS Act could also explain how the purpose of parole relates to the purposes of
sentencing.>® The Crimes (Sentencing Procedure) Act 1999 (NSW) states that the
purposes of sentencing are:

(a) to ensure that the offender is adequately punished for the offence,

(b) to prevent crime by deterring the offender and other persons from
committing similar offences,

(c) to protect the community from the offender,

(d) to promote the rehabilitation of the offender,

(e) to make the offender accountable for his or her actions,
(f)  to denounce the conduct of the offender,

(g) to recognise the harm done to the victim of the crime and the
community.®

As this list shows, the act of imposing a sentence on an offender serves many
different competing purposes. However, once the sentence is imposed, we consider
that any parole component must be administered for one main purpose: promoting
community safety by reducing reoffending. Other purposes mentioned by Corrective
Services NSW, although important at the time of sentencing, are not relevant to
parole.

58. H Little and S Farrow, Review of the Victorian Adult Parole System (Victorian Sentencing
Advisory Council, 2012) 29.

59. Information provided by Corrective Services NSW (18 September 2014).
60. Crimes (Sentencing Procedure) Act 1999 (NSW) s 3A.

26 NSW Law Reform Commission



2.42

2.43

2.44

Purpose of parole and design of the parole system Ch 2

Corrective Services NSW also suggested that s 132 of the CAS Act could be
redrafted in plain English and relocated so it sits with the new provision outlining the
purpose of parole. Currently, s 132 states:

An offender who, while serving a sentence, is released on parole in accordance
with the terms of a parole order is taken to continue serving the sentence during
the period:

(a) that begins when the offender is released, and

(b) that ends when the sentence expires or (if the parole order is sooner
revoked) when the parole order is revoked.

This provision is important because it encapsulates the principle that an offender
continues to serve his or her term of imprisonment while on parole: parole is an
integral part of the sentence. It means that parole is not a discount or leniency.
Instead it is a component of the original sentence. The offender remains subject to
conditions and restriction of liberty, and may be returned to prison if parole is
revoked. We agree with Corrective Services NSW that this provision could be more
clearly and strongly expressed.

Recommendation 2.2: Statement of the primary purpose of parole

(1) The Crimes (Administration of Sentences) Act 1999 (NSW) should
include a statement of the purpose of parole along the following
lines:

The primary purpose of parole is to promote community safety by
supervising and supporting the conditional release and re-entry of
prisoners into the community, thereby reducing their risk of
reoffending.

(2) The Crimes (Administration of Sentences) Act 1999 (NSW) should
make clear that parole remains part of the sentence. Such a
statement should be located near the new provision that states the
purpose of parole.

Design of the parole system

How should a parole system be designed to best achieve its primary objective of
reducing reoffending? Other chapters of this report consider this question at a
detailed level. In this section we consider this question as it relates to the
mechani sm that achieves an offender 6s-
parole period. Specifically, we consider whether NSW should have:

A a system of discretionary parole, where a decision maker must decide whether
to release the offender

A a system of automatic parole, where the offender is released automatically on a
set day, unless a decision maker decides not to release the offender, or

A a mixed parole system that combines elements of both systems, depending on

factors such as length of sentence or characteristics of the offence or the
offender.
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Current nxed system of automatic and discretionary parole

245 NSW currently has a mixed parole system. Offenders who are sentenced to a head
sentence of three years or less (where the sentence is not a fixed term) are
generally released on parole automatically at the end of the non-parole period by
order of the sentencing court. The court also determines the conditions attached to
the parole order.®* A court must make a parole order directing the release of the
offender at the end of the non-parole period if the head sentence is three years or
less.®? The offender will, therefore, be released automatically at the end of the non-
parole period unless SPA revokes the®parol e
In this sense, NSW has automatic parole for such sentences. In 2013, 4603 adult
offenders were automatically released on parole.®* In 2013, SPA revoked 235
parole orders before the offender was released on parole.®®

246  We discuss statutory parole (which gives rise to automatic parole for head
sentences of three years or less under our proposals) in Chapter 3.

2.47  If an offender is sentenced to a head sentence of more than three years (where the
sentence is not a fixed term), the court does not make an order. Instead, release on
paroleisatSPAOGs di sckigare22.n ( see

Figure 2.2Parole system in NSW

Fixed term

.sentepces, Sentencesof more More than
including all than 6 months and up 3years Parole at SPA’s
sentencesof6 to 3 years discretion afterthe end of

months orless the non-parole period

Court-made parole order may be
revoked by SPA before the offenderis

released. Parole is now atthe
Offender must be released to parole discretionof SPA

at the end of the non-parale period
by order of the sentencing court,
unless SPA revokes the order before
release.

No parole

Note: the size of each circle has been imeaght@pproximate the relative number of sentences that fall into
each category.

61. Crimes (Sentencing Procedure) Act 1999 (NSW) s 51.
62. Crimes (Sentencing Procedure) Act 1999 (NSW) s 50.

63. Crimes (Administration of Sentences) Regulation 2014 (NSW) cl 222; Crimes (Administration of
Sentences) Act 1999 (NSW) s 130.

64. NSW, State Parole Authority, Annual Report 2013 (2014) 12.
65. NSW, State Parole Authority, Annual Report 2013 (2014) 15.
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248  SPA may decide to release an offender at the end of the non-parole period, or at
some later point during the possible period of release on parole, or not at all.
Different considerations guide SPA than those that guide the cour t s6 senten
discretion. We look a t SPAG6s parol e Claptdarssdi mbanda ki ng ir
SPA grants parole, it also determines the conditions that will be part of the parole
order (we discuss conditions in Chapter 9). SPA released 971 offenders on
discretionary parole in 2013.%°

249  Nearly all offenders who have been consistently refused parole will still be released
at the end of the head sentence. The only exceptions are the very few offenders
serving parole eligible life sentences or subject to a continuing detention order
under the provisions of the Crimes (High Risk Offenders) Act 2006 (NSW).

250  As courts in NSW can impose a fixed term of imprisonment instead of a sentence
structured as a head sentence and a non-parole period, the sentencing courts also
effectively have a role in parole decision making. A court may choose to impose a
sentence so that there is no possibility of parole, either by imposing:

A a head sentence of six months or less (for which the court cannot set a non-
parole period)®’ or

A a head sentence of more than six months, which the court has chosen to
impose as a fixed term.®®

In 2013, NSW adult courts imposed 2793 fixed terms of imprisonment, of these,
2534 were for head sentences of 6 months or less.*

Parole systems in other jurisdictions

Australian parole systems

2,51 Other Australian jurisdictions have fairly similar systems to NSW.” In Victoria, SA,
WA, the NT and the ACT, parole is not available for short sentences of less than 12
months.”* In these jurisdictions, as in NSW, the sentencing court may also in some
circumstances choose not to fix a non-parole period for longer sentences, meaning
that the offender will not be eligible for parole.”” Tasmania does not have a
restriction on parole for short sentences, but again the sentencing court may choose
not to set a non-parole period so that the offender will not be eligible for parole.”

66. NSW, State Parole Authority, Annual Report 2013 (2014) 12.
67. Crimes (Sentencing Procedure) Act 1999 (NSW) s 46.
68. Crimes (Sentencing Procedure) Act 1999 (NSW) s 45.

69. NSW Bureau of Crime Statistics and Research (unpublished data, ref: Dg14/12433HcLc). See
also NSW Law Reform Commission, Sentencing i Patterns and Statistics, Report 139-A (2013)
30.

70. See Appendix C.

71. Sentencing Act 1991 (Vic) s 11; Criminal Law (Sentencing) Act 1988 (SA) s 32(5)(a); Sentencing
Act 1995 (WA) s 89(2); Sentencing Act (NT) s 53; Crimes (Sentencing) Act 2005 (ACT) s 65.

72. Sentencing Act 1991 (Vic) s 11(1); Criminal Law (Sentencing) Act 1988 (SA) s 32(5)(c);
Sentencing Act 1995 (WA) s 89(4); Sentencing Act (NT) s 53(1); Crimes (Sentencing) Act 2005
(ACT) s 65(4).

73. Sentencing Act 1997 (Tas) s 17.
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2.52

2.53

2.54

2.55

2.56

Only Queensland has a system where parole must apply to all sentences, but in
that state the court may set the parole eligibility or release date as the last day of
the sentence, effectively meaning that there can be no parole.”

For parole eligible sentences, Victoria, WA, Tasmania, the NT and the ACT have
systems entirely of discretionary parole. In these jurisdictions, a parole decision
maker like SPA will decide whether a parole eligible offender should be released on
parole once the non-parole period has been served.

Only Queensland and SA are similar to NSW in having some type of automatic
parole for adults. In Queensland, where a court imposes a sentence of three years
or less, and the sentence is not for a serious violent or sexual offence, the court
must set a date when the offender will be released on parole.” Discretionary parole
decision making applies to other sentences.

In SA, there is automatic parole for head sentences of less than five years provided
the sentence is not for a sexual offence, personal violence offence, an act of arson
or serious firearm offence. For sentences that come under automatic parole, the
parole board must relegaskeon pamla at thé énd ofdhe mdns
parole period.”® Other SA sentences are subject to discretionary parole decision
making. Unlike NSW, SA and Queensland do not have any safeguard or check on
automatic parole beyond the offence based restrictions.

The Commonwealth operates a different kind of mixed system for federal offenders.
When sentencing a federal offender to a term of imprisonment of three years or
less, the court must make a recognizance release order unless the court decides
that it is not appropriate to do so, having regard to the nature and circumstances of
the offence and the antecedents of the offender.”” A recognizance release order
carries similar conditions to a parole order and means that the offender is released
providing that he or she abides by the conditions. The court can set the
recognizance release order to start at any date during the offen der & s
imprisonment.”® If an offender is sentenced to a term of imprisonment of six months
or less, the court may choose to make a recognizance release order but is not
required to do so.”

For sentences of more than three years, a court may either make a recognizance
release order or set a non-parole period.?’ If the court sets a non-parole period, the

term

Commonwealth Attorney-Generalc onsi der s t Higretiorfarly seleateean 0 s

parole at the end of the non-parole period.®! Effectively, then, federal offenders
subject to sentences with a non-parole period come under a system of discretionary
parole decision making. Federal offenders subject to a recognizance release order
come under a somewhat automatic system. A court may decline to make a

74. Penalties and Sentences Act 1992 (Qld) s 160B.
75. Penalties and Sentences Act 1992 (Qld) s 160B.
76. Correctional Services Act 1982 (SA) s 66(2).

77. Crimes Act 1914 (Cth) s 19AC.

78. Crimes Act 1914 (Cth) s 20(1).

79. Crimes Act 1914 (Cth) s 19AC(3).

80. Crimes Act 1914 (Cth) s 19AB.

81. Crimes Act 1914 (Cth) s 19AL.
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recognizance release order but, if an order is made, the offender must be released
in accordance with the order.

NZ, Canada and the UK

NZ operates a reasonably similar system to NSW, SA and Queensland. In NZ,
offenders serving sentences of two years or less are automatically released on
parole by statute after serving one half of their sentence.? The NZ Parole Board
must consider the release of an offender serving a sentence over two years at the

end of the non-parole period,®* which is usually one third of an offender 6 s

sentence.?

Automatic parole is much more commonly used in other international jurisdictions
than it is in Australia or NZ. In Canada, for example, offenders serving sentences of
two years or more can apply for discretionary parole after serving one third of their
sentence or seven years, whichever is less.® If parole is not granted, however,
most offenders are stildl eligible for
offenders (except those serving a life or indeterminate sentence)® must be released
with supervision after serving two thirds of their sentence.®” There is no possibility
for the sentencing court to impose a sentence where the offender is ineligible for
discretionary or automatic parole, unless an indeterminate sentence is imposed.

As a safeguard on statutory release, the Correctional Service Canada can refer
cases to the Parole Board, and the Parole Board will prevent an offender from being
automatically released if it is satisfied that the offender is likely to commit an offence
involving death or serious physical or psychological harm, a sexual offence
involving a child, or a serious drug offence.®® In these cases, the Parole Board then
takes over responsibility for making the parole decision for these offenders.

In England and Wales, most offenders serving sentences of more than 12 months
are automatically released into the community at the halfway point of their
sentence.®* The exception is offenders who are serving extended sentences.*
Extended sentences may be imposed on an offender if the following conditions

apply:

A the offender has committed a specified violent or sexual offence®

82. Parole Act 2002 (NZ) s 86.

83. Parole Act 2002 (N2) s 21.

84. Sentencing Act 2002 (NZ) s 86; Parole Act 2002 (NZ) s 84.

85. Corrections and Conditional Release Act, SC 1992, ¢ 20 (Can) s 120(1).

86. For offenders serving a life sentence, parole eligibility is set by the sentencing court. For first
degree murder, eligibility is automatically set at 25 years, and for second degree murder,
eligibility may be set at between 10 to 25 years. See Criminal Code, RSC 1985, ¢ 46 (Can)
S 745.

87. Corrections and Conditional Release Act, SC 1992, ¢ 20 (Can) s 127.
88. Corrections and Conditional Release Act, SC 1992, ¢ 20 (Can) s 129.
89. Criminal Justice Act 2003 (UK) s 244.

90. Criminal Justice Act 2003 (UK) s 226A. Criminal Justice Act 2003 (UK) s 226B provides a similar
extended sentence framework for offenders under the age of 18 years.

91. These offences are listed under Criminal Justice Act 2003 (UK) sch 15 pt 1-2.
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A there is significant risk of serious harm to the public by the commission of further
specified offences®

A the court is not required to impose a sentence of imprisonment for life,* and
A either:

- at the time the offence was committed, the offender had already been
convicted of a specified offence,® or

- the custodial term in the sentence will be at least 4 years.*

261  These extended sentences consistof acust odi al term and an fAext

during which the offender is released on licence, as set by the sentencing court.*®
Offenders are to be automatically released after serving two thirds of the custodial
term, unless the custodial term is 10 years or more or the offence is of a particular
type.”” If one or both of these conditions applies, the offender will not qualify for
automatic release. Instead, the parole authority will consider the offender for
discretionary parole after serving two thirds of the sentence.” The parole authority
may not release the offender unless it is satisfied that it is no longer necessary for
the protection of the public that the offender remain in custody.®

US parole systems

2.62 Inthe US, there was a large scale movement away from discretionary parole in the
1970s and 1980s. In 1976, 65% of all prison releases in the US were to
discretionary parole, as decided by a parole board, compared to 24% in 1999.*° By
2002, only 16 US states still had a fully discretionary parole system. Nineteen states
had moved to a mixed system where discretionary parole was not available for
some types of offences or sentences. In the remaining 15 states, discretionary
parole had been abolished altogether.™**

2.63  Commentators have attributed the US pattern of abolishing or limiting discretionary
parole to several factors. It was partly a result of the disillusionment in the 1970s

wi t h t he effectiveness of rehabilitation ar
movement. Reviews of correctional programs at the time found that they had little or
no effect on recidivism. This |l ed to an i ncr e

92. Criminal Justice Act 2003 (UK) s 226A(1)(b).

93. Criminal Justice Act 2003 (UK) s 226A(1)(c). See also Criminal Justice Act 2003 (UK) s 224A,
s 225(2).

94. Criminal Justice Act 2003 (UK) s 226A(1)(d), s 226A(2). These offences are listed under Criminal
Justice Act 2003 (UK) sch 15B.

95. Criminal Justice Act 2003 (UK) s 226A, s 246A(1)-(4). See also Legal Aid, Sentencing and
Punishment of Offenders Act 2012 (UK) s128.

96. Criminal Justice Act 2003 (UK) s 226A(5)-(8).

97. Criminal Justice Act 2003 (UK) s 246A(2). The disqualifying offences are listed in sch 15B pt 1-3.
98. Criminal Justice Act 2003 (UK) s 246A.

99. Criminal Justice Act 2003 (UK) s 246A(6).

100. J Travis and S Lawrence, Beyond the Prison Gates: The State of Parole in America (Urban
Institute, 2002) 4.

101. J Petersilia, When Prisoners Come Home: Parole and Prisoner Reentry (Oxford University
Press, 2003) 66-7.
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desertso i n% Agaimst this dackggund, discretionary parole was

perceived as emphasising the interests of the offender over the interests of the
community; or , as one commentator has put
dangerous offenders were being released too early because of a naive emphasis

on rehabilitation rather than a co%mitment

At the same time, a sentencing reform movement grew which advocated restricted

judicial discretion in sentencing. Many states moved from indeterminate to
determinate sentencing models and introduced sentencing guidelines, mandatory

mini mum sentencesi hedo it awee A natur al ext
movement was the restriction or abolition of the discretion of parole boards.***

A simultaneous push for Atruth in sentencin
of discretionary parole. Proponents of truth in sentencing argued that certainty of

release after serving a set (and high) percentage of the sentence led to greater

honesty in sentencing decisions and longer periods in custody for serious
offenders.'® Federal funds were made available to US states that ensured that

offenders convicted of certain offences served at least 85% of their full sentence in

custody. The 27 states that implemented an 85% system did so either by abolishing

or limiting discretionary parole and replacing it with a system of automatic parole at

the 85% (or higher) mark.'%

However, most states recognised the importance of continuing some type of post-
custody supervision and so this aspect of parole remained in all but two states
through systems of automatic parole, even when discretionary parole was
abolished.'® In recent years, budget pressures in the US have led to a focus on
justice reinvestment, and more funding and attention has been allocated to
improving support and programs for parolees and to increasing access to parole
with the aim of reducing recidivism rates.'%

102. J Petersilia, When Prisoners Come Home: Parole and Prisoner Reentry (Oxford University
Press, 2003) 63-4.

103. H Aviram,VKramlandNSc hmi dt , @ Da n gke raonuds nReesl se, a sRstosgs(R2c0 1 0) 7
and Poverty Law Journal 175, 176.

104. J Petersilia, When Prisoners Come Home: Parole and Prisoner Reentry (Oxford University
Press, 2003) 68; D Dharmapala, N GaroupaandJMShepherd, fALegislatures, Ju

ParoleBoa r d s : The All ocation of Di screti onFlondader Deter
Law Review 1037, 1042-9.

105. JPet ersi |l i a, fAiParol e and Pri soner CrikeandJdustice4ddn t he Un
480; D Dharmapala, N Garoupa and J M Shepherd,AiLegi sl atures, Judges and P;
The Al l ocation of Di screti on un dlerida LBbveReeawhid3n,at e Sent
1048; H Aviram, V KramlandNSc¢c h mi dt , AfDangerousness, Hastigk and Re
Race and Poverty Law Journal 175,176;DMFet sco, f@AEarly Release from Pr

An Overview of Parole in Wyoming and Elsewhere and an Examination of Current and Future
Trends o (Wydning Daw Reliew 99, 110.
106. J Petersilia, When Prisoners Come Home: Parole and Prisoner Reentry (Oxford University
Press, 2003) 68.
107. JPet ersi |l i a, fiParol e and Pri soner CrikeandJlustice4ddn t he Un
481-2. See also S Shane-DuBow, A P Brown and E Olsen, Sentencing Reform in the United
States: History, Content and Effect (US Department of Justice, 1985).
108. N La Vigne and others, The Justice Reinvestment Initiative: Experiences from the States (Urban
Institute, 2013); PJL ar ki n, A Cl e me n-Tinge, Creéita and Crewvded Brisanst
Reconsidering Early Rele a s e 0 ( 2Gedkgeétpwn Jobrnal of Law and Public Policy 1, 32-33;
DMFet sco, AfEarly Release from Prison in Wyoming: Al
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Advantages and disadvantages of automatic and discretionary parole

A key advantage of discretionary parole is that it enables a risk management
approach to the release of offenders. A decision maker can choose to release low
risk offenders, saving the community the cost of their unnecessary continued
incarceration. The decision maker can choose not to release or to delay the release
of offenders that pose a high level of risk to community safety and can manage the
release of these offenders much more stringently.

Discretionary parole also means that parole can operate as an incentive for
offenders to participate in in-custody rehabilitation programs and other activities,
and as an incentive for general good behaviour in custody. Under a discretionary
parole system, both of these incentives may operate to change the behaviour and
reduce the reoffending even of those offenders who are not in fact paroled. As one

commentator wrote of the US trend towards automatic parole, it he publ i c

understand the tremendous power that is lost when [discretionary] parole is
abandofWedo.

The disadvantages of discretionary parole are that parole decision making is
resource intensive and that there is no guarantee that all offenders will be subject to
supervision and receive support upon leaving custody. Those offenders denied
parole may serve out their head sentence and then be released unconditionally into
the community, negating any opportunity to reduce their recidivism risk through
supervised reintegration.

Originally, NSW had a system entirely of discretionary parole. The current mixed
system with automatic parole for sentences of three years or less was introduced on
the recommendation of the 1978 Nagle Commission and was entirely directed at
reducing the workload of the discretionary parole decision maker to manageable
levels.’® We recognised the practical advantages of automatic parole in our 1996

does

review and said that it was fij usti fi ed by administrati

alocat i on of scalce resourcesbo.

Automatic parole also ensures that offenders (who are not sentenced to a fixed
term) are supervised for a period and have the opportunity to attempt to reduce their
recidivism risk. However, it cannot provide an incentive for good behaviour in
custody or for offenders to participate in programs unless there is a means to
revoke or override automatic parole for some offenders on this basis. Offenders
released automatically on parole also cannot be subject to a risk management
approach.

El sewhere and an Examination of yamnglLaw Reaiewd
99, 118-9.

109. JPetersilia, fAParole and Pri soner Crilheanddustice 479,n
480.

110. J F Nagle, Report of the Royal Commission into NSW Prisons (Parliament of NSW, 1978) 402-3.
111. NSW Law Reform Commission, Sentencing, Report 79 (1996) [11.11].
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Purpose of parole and design of the parole system Ch 2

Stakeholder support for a mixed parole system

2.72  Nearly all stakeholders who made submissions on the design of the parole system
supported some kind of mixed parole system for NSW.'*? Legal Aid NSW noted that
some space for automatic parole is necessary to keep SPA, Corrective Services
NSW and Community Corrections workloads under control.’® The NSW
Department of Justice submitted that a mixed system is beneficial as it allows for a
risk management approach, if lower risk offenders are subject to automatic parole
and higher risk offenders are subject to discretionary parole.***

2.73  Stakeholders had diverging views about how the divide between automatic and
discretionary parole should be drawn.

2.74  SPA, the Aboriginal Legal Service, the Office of the Director of Public Prosecutions,
NSW Young Lawyers and the Police portfolio supported the current system, where
the divide between automatic and discretionary parole is based on sentence length
and the cut off is a head sentence of three years.'*®

2.75  The Law Society of NSW also supported a cut off based on sentence length, but
thought that the limit should be lifted from three years to four years."* Legal Aid
NSW held a similar view but preferred the limit to be increased to a head sentence
of five years.*"’

2.76  The NSW Bar Association proposed that, along with automatic parole for sentences
of three years or less, there should be a cross over zone for sentences of between
three and five years. The Association submitted that within this cross over zone, the
sentencing court could choose to make a parole order (and so cause the offender to
be automatically paroled at the end of the non-parole period) or not to make an
order (and so cause the offender to be subject to SPA6s discretiona
decision making). All offenders serving head sentences of more than five years
would be subject to discretionary parole. The NSW Bar Association submitted that
the cross over zone of discretion for the sentencing court would be particularly
useful where a longer sentence has been backdated due to time spent on remand
so that there is not much of the non-parole period left to serve after the date of
sentencing.'*®

112. Aboriginal Legal Service (NSW/ACT) Ltd, Submission PA2, 2; NSW Office of the Director of
Public Prosecutions, Submission PA7, 1; NSW Young Lawyers Criminal Law Committee,
Submission PA8, 4; NSW, State Parole Authority, Submission PA14, 2; NSW Police Force and
NSW Ministry for Police and Emergency Services, Submission PA16, 1; Law Society of NSW,
Submission PA5, 1; Legal Aid NSW, Submission PA4, 5; NSW Department of Justice,
Submission PA32, 4; NSW Bar Association, Submission PA11, 2. Justice Action supported a
fully automatic parole system: Justice Action, Submission PA10, 4.

113. Legal Aid NSW, Submission PA4, 5-6.

114. NSW Department of Justice, Submission PA32, 4.

115. Aboriginal Legal Service (NSW/ACT), Submission PA2, 2; NSW Office of the Director of Public
Prosecutions, Submission PA7, 1; NSW Young Lawyers Criminal Law Committee, Submission
PAS8, 4; NSW, State Parole Authority, Submission PA14, 2; NSW Police Force and NSW Ministry
for Police and Emergency Services, Submission PA16, 1.

116. Law Society of NSW, Submission PA5, 1.

117. Legal Aid NSW, Submission PA4, 5.

118. NSW Bar Association, Submission PA11, 2.
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Our view: retain a mixed parole system

In principle, we consider discretionary parole to be the ideal model because it:

A creates an incentive for offenders to participate in rehabilitation programs and
other activities

A creates an incentive for good behaviour in custody, and

A Dbest protects the safety of the community and reduces reoffending by allowing a
risk management approach, where lower risk offenders are released on parole
and higher risk offenders are kept back in custody or managed more intensively.

However, moving to discretionary parole for all offenders would require a very large
increase in the resources directed towards SPA and parole decision making.

Pragmatically, we agree with stakeholders that a mixed parole system is the best
model for NSW, as long as the mixed system is designed with a risk management
approach in mind. In general, lower risk offenders should be subject to automatic
parole and higher risk offenders subject to discretionary parole. The priority for
lower risk offenders (with sentences that include a non-parole period) is to ensure
that they have some period of parole supervision and that the community is saved
the cost of unnecessary incarceration. Higher risk offenders need to be scrutinised
by a decision maker to ensure that risk to the community is minimised and that
these offenders have an incentive to complete rehabilitation programs and other
activities in custody. A risk based design for a mixed parole system ensures that
resources (in the sense of resource intensive discretionary parole decision making)
are focused on higher risk offenders. Lower risk offenders receive less attention and
fewer resources.

In the current system, sentence length is used as an approximation for the risk
posed to the community by a particular offender. Offenders serving head sentences
of three years or less are labelled lower risk and so are subject to automatic parole.
Offenders serving sentences of more than three years are categorised as higher
risk and so are subject to discretionary parole.

There are alternative options:

A Restricting automatic parole based on a combination of sentence length and
offence type which, as we have noted, is the case in SA and Queensland. In
those States, offence type has been added to sentence length to try to arrive at
an approximation of the risks an offender poses.

A Having some kind of explicit risk assessment at the time of sentencing.
Offenders could be allocated to either automatic or discretionary parole based
on this assessment. Community Corrections could make this assessment as
part of a pre-sentence report. While this alternative appears to add some rigour
to the setting of non-parole period, its usefulness is reduced by the extent to
which it is not possible to predict whether and to what extent criminogenic
needs™ will be addressed while the offender is in custody. This approach would
also be resource intensive and would cause uncertainty for offenders.

119. On ficri mi nogeni c[44pedso, see para
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Purpose of parole and design of the parole system Ch 2

Overall, however, we consider that the current mixed system based on sentence
length should be retained. We accept that sentence length is not a perfect marker of
an offenderodés risk of reoffending. As
submi ssi on, fof fender s wi t h shorter
rot at i o'R Hgveveruserdence length is a reasonable indicator of the level of
concern about the nature of any reoffending that the parole decision must manage.

In recommending that the system continue to be divided based on sentence length,
we are also influenced by the practical realities of short sentences.*?* For offenders
serving short sentences, there is limited time for an offender to engage in the
programs or other rehabilitative activities that are often required to be completed
before SPA will grant parole.

As sentence length only approximates the risks posed by an offender, we consider
that SPA should continue to have a power to revoke parole pre-release as a
safeguard on automatic parole. This allows Community Corrections and SPA to
assess an offender close to the end of the non-parole period and revoke the
automatic parole in some circumstances.’? We discuss how such a mechanism
should operate in Chapter 3.

Despite the submissions of some stakeholders, we cannot see any strong reasons
for moving away from the current cut off of three years for automatic parole. As we
recognised in our 1996 report on sentencing, any dividing line based on sentence
length will be arbitrary to some extent.*** In the absence of strong arguments for a
different cut off level, we are satisfied that a head sentence of three years remains
an appropriate dividing line between automatic and discretionary parole.

Recommendation 2.3: A mixed parole system

The Crimes (Administration of Sentences) Act 1999 (NSW) should retain
the current mixed parole system where automatic parole applies to
offenders serving head sentences of three years or less that have a non-
parole period and discretionary parole applies to offenders serving
sentences of more than three years.

120. NSW Department of Justice, Submission PA32, 5.
121. See Chapter 16.

122. The circumstances in which SPA can revoke a parole order pre-release are outlined in the
Crimes (Administration of Sentences) Regulation 2014 (NSW) cl 222.

123. Para[3.18]-[3.59] and Recommendation 3.2.
124. NSW Law Reform Commission, Sentencing, Report 79 (1996) [11.13].
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3. Statutory parole

In brief

A number of issues and complexities arise from the current system of

court based parole orders for sentences of three years or less, including

the need for a separate court order and the relevance of parole

conditions that are imposed at the time of sentencing. We propose a
Afstatutory paroled model in place of cour
will authorise release on parole for sentences of three years or less

without the need for a separate court order. It will move the power to

impose additional conditions from the sentencing court to the State

Parole Authority (SPA) which will be in a better position to assess the

of f ender 6®repabiltagon etdlesin custody. SPA should still be

able to revoke such an order before the o
limited risk based grounds.

Operation of court Dased PArOl  €.......cviiiiiiiiiiiieiiie e 40

Repl acing court based par al.e..wi.t.h..As.t.at.utddry parol eo
New system of statutory parole so courts no longer set parole conditions
Supervision conditions on statutory parole Orders ...

Pre-release revocation of court based (or statutory) parole orders
Importance of the pre -release revocation safeguard .........cccccccvvvveiiiiieiiiiiiiiiiiiieiiieieieees
Revocation because of risk to the community ...
Revocation because the offender has no post  -release accommodation

Difficulties offenders can have sourcing post -release accommodation
Additional requireme nt t hat accommodat.i.on..b.e..[0s.ui4dabl eo

Reasons why post -release accommodation IS required  .............cccccevivivivivivivisisisininns 50
SI1aKenolder SUDIMISSIONS  ..............oeeiieeeeeee e 51
Our View 0n aCCOMIMOGALION [SSUCS  ........ouueeeeeeiiieeeeeeeeiieee e e e sttt e e e ssinaaeaaeeaas 52
Court based (or statutory) parole for accumulated and aggregate sentences ~ .....ccceveee 55
Achieving the same parole outcomes for aggregate sentences and accumulated
SENLENCES .o 55
Preventing multiple unnecessary dates for release on parole  ......ccccoeiiiiiiiiiee e, 57
3.1 In this chapter we discuss court based parole in NSW. We look at the role of
sentencing courts in making parole orders and imposing additional conditions in the
case of sentences of three years or | ess. W

place of court based parole. Statutory parole will authorise release on parole for

sentences of three years or less without the need for a separate court order and will

move the power to impose additional conditions from the sentencing court to the

State Parole Authority (SPA) which will be in a better position to assess the

of fenderds progress to rehabilitation while
suitable post-release accommodation for offenders, the power of SPA to revoke a

court based parole order before the offender is released from custody, the

mandatory supervision condition attached to court based parole orders and

difficulties for accumulated and aggregate sentences.
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3.2

3.3

3.4
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Operation of court based parole

When a court imposes a head sentence of three years or less, the court must make
a parole order directing the release of the offender at the end of the non-parole
period,’ unless the court imposes a fixed term of imprisonment.? When it makes the
parole order, the court sets the conditions that will apply to the order beyond the
standard conditions of parole.® The offender is released on parole when the non-
parole period under the court based parole order expires.*

Under certain circumstances, SPA can revoke the court based parole order before
the offender is released on parole.> SPA can also add to or vary the conditions the
court has placed on the parole order at any time.®

Offenders with a head sentence of more than three years do not receive a court
based parole order. Instead, the release of these offenders to parole i s a't
discretion. Offenders who have their court based parole orders revoked by SPA pre-
release are paroled at the discretion of SPA in the same way as offenders serving
sentences of more than three years.’

The majority of offenders who are released on parole from adult custody are subject
to a court based parole order (see Table 3.1).

Table3.1 Offenders released on parole in NSW from adult custody

2009

2010

2011

2012

2013

Total parole releases

5542

5687

5447

5470

5574

SPA parole orders

924

951

1036

1051

971

Courbased parole ordé¥s of total)

461883%)

4736(83%)

4411(81%)

441981%)

4603 (83%)

SPAOGSs

Source: NS\8tate Parole Authodiynual Reps20092013 (201R014).

Replacing court based parol e wi

3.6 Court based parole for sentences of three years or less effectively achieves
automatic release on parole in NSW, except in those cases where SPA revokes an
of fenderés court based parole order before re
in the offencdwsagitbs parol e be

1. Crimes (Sentencing Procedure) Act 1999 (NSW) s 50.

2. All sentences of six months or less must be fixed terms, and a court may choose to impose a
fixed term in some other circumstances. See Crimes (Sentencing Procedure) Act 1999 (NSW)
S 45-46.

3. For more about parole conditions, see Chapter 9.
4.  Crimes (Administration of Sentences) Act 1999 (NSW) s 126-127.

5.  Crimes (Administration of Sentences) Act 1999 (NSW) s 130, s 159; Crimes (Administration of

Sentences) Regulation 2014 (NSW) cl 222.
6. Crimes (Administration of Sentences) Act 1999 (NSW) s 128.
7. SeeChapter4 on SPAOGs discretionary deci sion

parol e maki ng
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A must, when it imposes a sentence of three years or less that includes a non-
parole period, make a parole order, and

A can set the conditions attached to the order beyond the standard conditions of
8
parole.

37 Some stakeholders have raised the issue of courts imposing parole conditions that
can be problematic and hard to implement.® A significant period of time can elapse
between the sentencing court setting the conditions of the parole order and the
offender actually being released on parole. Court imposed conditions may no longer
be relevant to the offender or it may be impossible to comply with them. We were
also told during our sentencing reference that problems sometimes occur when a
sentencing court neglects to make a parole order at the time of sentencing.'®

New system of statutory parole so courts no longer set parole conditions

3.8 SPA can vary or remove court imposed conditions before an offender is released on
parole.’* We think that this approach can better achieve the purposes of parole and
should replace the system of additional conditions imposed as part of the court
based parole model. SPA is better placed than the sentencing court to determine
what additional conditions (if any) should be imposed because it makes its decision
nearer the time of release and with the benefit of advice from Community
Corrections. We cannot see any reason for the courts to retain a role in setting
parole conditions. If courts do not set parole conditions, there is then no reason to
have a system that requires the court to impose a parole order at the time of
sentencing.

3.9 Instead of the court being required to make the parole order at sentencing, the
Crimes (Administration of Sentences) Act 1999 (NSW) (the CAS Act) should state
that all offenders serving head sentences of three years or less with a non-parole
period must be released on parole at the end of the non-parole period, unless SPA
revokes parole in advance. This will render unnecessary the court based parole
order provisions, including s 50, s 51, s 51A and s 51B of the Crimes (Sentencing
Procedure) Act 1999 (NSW).

3.10 The CAS Act should provide that the standard conditions of parole apply to statutory
parole and SPA should continue to have the power to impose additional conditions.
We expect that Community Corrections would request that SPA impose such
additional conditions close to the time of

3.11  This change would mean that courts would continue to have a role in parole in the
case of sentences of three years or less because the decision whether to impose a
fixed term or set a non-parole period (and the length of that period) would determine
whether and when an offender can be released on parole. However, the courts

8.  For the standard conditions of parole see para [9.2]-[9.34].

9. NSW Department of Justice, Submission PA32, 6; City Community Corrections Office
management team, Consultation PAC8; Wagga Wagga Community Corrections Office,
Consultation PAC14; Roundtable: legal practitioners, Consultation PAC28.

10. NSW Law Reform Commission, Sentencing, Report 139 (2013) 137.
11. Crimes (Administration of Sentences) Act 1999 (NSW) s 128(2)(b).
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3.12

3.13

3.14

3.15

3.16

would no longer be required to make parole orders or have a role in setting parole
conditions.

Supervision conditions on statutory parole orders

Currently, the standard conditions of parole require an offender to be of good
behaviour, adapt to normal lawful community life, and not commit any offence.*?
These conditions apply automatically to all parole orders (whether they are made by
a court or by SPA) and cannot be altered.'® Supervision is not a standard condition
of parole but s 51(1AA) of the Crimes (Sentencing Procedure) Act 1999 (NSW)
provides that the conditions of a court based parole order automatically include
supervision unless the court expressly states otherwise. The mechanism of
s 51(1AA) cannot operate if court based parole is replaced with statutory parole.

We discuss supervision conditions in Chapter 9. The presumption in favour of a
supervision condition on court based parole orders was legislated in 2003,*®> when it
was found that most parolees released on court based parole were unsupervised,
despite Community Corrections identifying supervision as a key factor in reducing
the risk of recidivism.*® Supervised offenders were considered less likely to reoffend
on parole than offenders who had little or no assistance from Community
Corrections."

Some stakeholders have opposed the presumption in favour of supervision because
it means that SPA will revoke some court based parole orders before the offender is
released.’® Stakeholders say that SPA will revoke an order pre-release if the
offender is not be able to meet the obligations of supervision, including having an
approved address. In their view, fewer offenders who are subject to supervision
conditions might mean fewer offenders whose parole is revoked before release.

We acknowl edge st akehol deteass @vocatom pagticutarty
when the offender cannot find suitable post-release accommodation. We discuss
these issues later in this chapter.*® However, we do not consider that the solution to
this problem is to have fewer offenders supervised on parole.

We recommend in Chapter 9 that supervision should be a standard condition
attaching to all parole orders.?® Supervision is a key part of the public understanding
of parole and is essential i f parol e -i

12. Crimes (Administration of Sentences) Regulation 2014 (NSW) cl 214.
13. Crimes (Administration of Sentences) Act 1999 (NSW) s 128.
14. Para[9.35]-[9.75].

15. Crimes (Sentencing Procedure) Act 1999 (NSW) s 51(1AA), amended by Crimes Legislation
Amendment (Parole) Act 2003 (NSW), commenced on 3 November 2003.

16. See the second reading speech to the Crimes Legislation Amendment (Parole) Bill 2003 (NSW):
NSW, Parliamentary Debates, Legislative Council, 21 May 2003, 781.

17. NSW, Parliamentary Debates, Legislative Council, 21 May 2003, 782.

18. NSW Bar Association, Submission PA11, 3; NSW Young Lawyers Criminal Law Committee,
Submission PA8, 6. Also Legal Aid NSW, Submission SE31, 4: see NSW Law Reform
Commission, Sentencing, Report 139 (2013).

19. Para[3.33]-[3.59].
20. Para[9.8]-[9.17] and Recommendation 9.1.
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entry to the community to reduce reoffending. Supervision according to the best

practice risk-needs-responsivity principles®> has been proven to reduce
reoffending.?? In 2006, a review of 291 evaluations of programs for adult offenders

conducted throughout the US and other English speaking countries during the

previous 35yearss howed that intensive supervision g
on providing treatment services for the of
around 20%.% Recent NSW research specifically investigating the effects of parole

supervision has found that a higher level of parole supervision is associated with a

lower risk of reimprisonment, and that active rehabilitation focused supervision, in

particular, significantly reduces reoffending.?*

Under our proposed statutory parole model, all offenders released on statutory

parole would be subject to supervision as part of a standard condition. As we

discuss in Chapter 9,>> Community Corrections would retain discretion to suspend

an offenderds obl i gat i oonditionwhedeethe offefder issuper v
relatively low risk, does not require monitoring or intervention and is not benefiting

from supervision.

Recommendation 3.1: Introducing a statutory parole model

(1) The Crimes (Administration of Sentences) Act 1999 (NSW) should
provide that an offender sentenced to a head sentence of three years
or less with a non-parole period must be released on parole at the
end of the non-par ol e period (fAstatutory parol e
Parole Authority has revoked parole.

(2) Statutory parole should be subject to the standard conditions of
parole set out in Recommendation 9.1.

(3) The Authority should have the same power to impose any additional
conditions as it currently has for court based parole orders.

(4) The statutory parole model should replace the court based parole
order model in the Crimes (Sentencing Procedure) Act 1999 (NSW).

Prerelease revocation of court based (or statutory) parole orders

The Crimes (Administration of Sentences) Regulation 2014 (NSW) (CAS
Regulation)set s out the circumstances in which SPA
based parole order before the offender is released. The circumstances are:

A where the offender requests revocation

21. Onrisk-needs-responsivity principles, see para [14.4]-[14.5].

22. E Drake, Inventory of Evidence-Based and Research-Based Programs for Adult Corrections
(Washington State Institute for Public Policy, 2013).

23. S Aos, M Miller and E Drake, Evidence-Based Adult Corrections Programs: What Works and
What Does Not (Washington State Institute for Public Policy, 2006) 3, 6.

24. W Wan and others, Parole Supervision and Re-offending: A Propensity Score Matching Analysis,
Report to the Criminology Research Advisory Council, Grant CRG 23/12-13 (Australian Institute
of Criminology, 2014) 31.

25. Para[9.14]-[9.16].
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A where SPA decides that the offender is unable to adapt to normal lawful
community life, or

A where SPA decides that satisfactory post-release accommodation or plans have
not been made or cannot be made.*

3.19  SPA can also revoke its own parole order before the offender is actually released.
The circumstances in which this can be done are slightly broader than for court
based parole orders. We discuss SPAOGs power
offender is released in Chapter 6.%’

320 While SPA can revoke both kinds of parole orders, Table 3.2 indicates that the
majority of pre-release revocations are of court based parole orders.

Table 3.2Parole revocations by SPA prior to release

2009 2010 2011 2012 2013

Total parole revocations prior to release 194 227 286 235 235

Proportion of paroteers revoked prior to releas 79.8% 80.2% 93.4% 95.3% 92.3%
that were court based parole dfdesbtotal)

Source: NS\8tate Parole Authority, Annual R2p080132012014); Information provided by NSW,
State Parole Authority (4 Sept@b4y.

Importance of the prelease revocation safeguard

321 In submissions to our sentencing reference, some stakeholders expressed
concerns about SPA having the power to revoke a court based parole order before
an offender is released on parole.?® Shopfront Youth Legal Centre submitted that
revoking a court based parole order before release is contrary to the sentencing

courtbdés intention that an odté spacdied poinbie aut oma
time.® For this reason, Shopfront Youth Legal Centre supported pre-release
revocation in fexclpsubnissiens to ths seeence, othel y

stakeholders also favoured limiting the power to exceptional circumstances,*! while
some did not think it was necessary to make any change.*

3.22  Our view is that the pre-release revocation power is an important safeguard. As we
discussed in Chapter 2, the express reason for the introduction of a system of

26. Crimes (Administration of Sentences) Regulation 2014 (NSW) cl 222(1)(a)-(c).
27. Para[6.91]-[6.103] and Recommendation 6.6.

28. Shopfront Youth Legal Centre, Submission SE28, 5; NSW Bar Association, Submission SE27, 4.
See NSW Law Reform Commission, Sentencing, Report 139 (2013).

29. Shopfront Youth Legal Centre, Submission SE28, 5. See NSW Law Reform Commission,
Sentencing, Report 139 (2013).

30. Shopfront Youth Legal Centre, Submission SE28, 5. See NSW Law Reform Commission,
Sentencing, Report 139 (2013).

31. Legal Aid NSW, Submission PA4, 7; Aboriginal Legal Service (NSW/ACT), Submission PA2, 2;
NSW Young Lawyers Criminal Law Committee, Submission PA8, 5; NSW Bar Association,
Submission PA11, 3-4.

32. NSW, State Parole Authority, Submission PA14, 3; NSW Police Force and NSW Ministry for
Police and Emergency Services, Submission PA16, 3.
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automatic parole for offenders serving shorter sentences was to conserve the
resources of the parole decision maker.® In this context, we think it is important for
SPAtohaveapowerinot confined t o 0 ex cidgpteventtha |
automatic release of offenders with sentences of three years or less who appear to
require closer consideration. We take this view whether or not the model of statutory
parole we propose in Recommendation 3.1 is introduced.

Due to the importance of this power, we also recommend that the grounds for pre-
release revocation be included in the CAS Act rather than the CAS Regulation.

We appreciate that there are some serious issues with the ambit of the power set
out in cl 222 of the CAS Regulation. We discuss these problems and recommend
changes to address them in the following paragraphs. We recommend a further
change to this power in the context of a back end home detention scheme in
Chapter 15.3

We make a single recommendation for this section of the chapter and the following
sections (on reasons for pre-release revocation) with a proposed new legislative
provision on pre-release revocation of statutory parole orders in
Recommendation 3.2.

Revocation because of risk to the community

Many stakehol ders have raised concerns
to nor mal l awful community | ifed. This

A grounds for pre-release revocation in cl 222(1)(b)

A standard conditions of parole,*® and
A factors that SPA must consider when deciding whether to release on parole an
offender serving a head sentence of more than three years.*

Our view is that the concept of adapting

be used in parole legislation. We discuss our reasons in Chapter 9.*” Beyond these
reasons, there is an additional problem with cl 222(1)(b) that persuades us it should
be replaced. The Supreme Court has found that the precise terms of cl 222(1)(b)
require SPA to be satisfied that an offender does not have the capacity to adapt to
normal lawful community life, not just that the offender is unlikely to be able to adapt
to normal lawful community life if released on parole.® In our view, this construction
of cl 222(1)(b) poses considerable difficulties for SPA in determining how such
incapacity might be established.

33. Para2.70.

34. Para[15.110] and Recommendation 15.11(2).

35. Crimes (Administration of Sentences) Regulation 2014 (NSW) cl 214(c); see also Chapter 9.
36. Crimes (Administration of Sentences) Act 1999 (NSW) s 135(2)(f); see also Chapter 4.

37. Para[9.23]-[9.34].

38. Murray v State Parole Authority [2008] NSWSC 962.
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3.28 In practice, SPA generally usest he fAunabl e t ollaafud aommunityo nor ma

Il i f eo g r2e2@jb) to revokea Iparole order before release when something
has happened while the offender was in custody that indicates that the offender
should not be released on parole. The NSW Department of Justice gave the
examples of incidents such as a serious assault, drug use or psychotic behaviour.*
In other words, SPA uses the power when incidents in custody indicate that the
offender will pose an unacceptable risk to the community or him or herself if
released on parole.

3.29  We propose that SPA have the power to revoke a statutory (or court based) parole
order before an offender is released i f SPA i
custody indicates that the risk that the offender would pose to community safety if
released on parole outweighs any reduction in risk likely to be achieved through
parole supervision of the offender. The weighing of these two factors strikes a
balance between risk to community safety and the savings to be made through
automatic parole. This would ensure that statutory parole does not become de facto
discretionary parole through SPA assessing a much greater number of offenders
than it currently does.

330 We intend fconducto to be interpreted widel:
behaviour, drug use, associations, communications and alleged plans. For example,
a psychological report indicating that the offender has been planning post-release
of fences would amount to evidence of Afconduc
activat e Suhdedbar pmposed clause. SPA would then assess whether,
on the basis of this information, the risk to community safety posed by the offender
outweighs the likely benefits of parole supervision.

331 To ensure an offender 6s own snathee separate an al s o
clause should give SPA the power to revoke parole prior to release if it is satisfied
that the offender, if released, would pose a serious and immediate risk to his or her
own safety. We propose the | angtempwetmf fAserio
an offenderds release on parole is only preyv
grave concerns about the likelihood of self harm.

3.32  Our conclusions in this section are set out in Recommendation 3.2(2)(a)-(c) below.

Revocation because the offendas no postelease accommodation

3.33  One of the biggest issues raised by stakeholders in this reference has been the
difficulty that offenders with court based parole orders can have in arranging
suitable post-release accommodation. Clause 222(1)(c) of the CAS Regulation
gives SPA the power to revoke a court based parole order before an offender is
released if satisfactory accommodation or post-release arrangements have not
been made or cannot be made. A lack of suitable accommodation is the main
reason for SPA revoking parole prior to release.*

39. NSW Department of Justice, Submission PA32, 6.
40. NSW Department of Justice, Submission PA32, 6.
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Difficulties offenders can have sourcing jpektase accommodation

3.34  Previous Australian research has found that between 7% and 11% of NSW
prisoners were living in primary homelessness before their entry into custody.** The
term Aprimary homelessnesso is generally u:
people living on the street, sleeping rough or living in cars and squats. People with
transient living arrangements i living in refuges, shelters or couch surfing i are
described as living in secondary homelessness. Tertiary homelessness is used to
describe people living in longer term but still insecure accommodation, such as
boarding houses and caravan parks.* Corrective Services NSW reports that, in
2011-12, 5% of receptions in NSW prisons were living in primary homelessness
prior to their entry into custody and over 50% were living in secondary
homelessness.*®

335 For those offenders who did have stable housing before entering custody,
imprisonment can often mean that such housing is no longer available when the
offender is approaching the parole date. Offenders who lived in mortgaged
properties or private rental properties are likely to have lost their housing due to
inability to pay while in custody. Some offenders will have lost access to their
previous residence due to relationship or family breakdown.* Offenders who were
previously accommodated in public housing will have lost their tenancy after being
in custody for more than three months.*

336 A Community Corrections officer from the Parole Unit atta
correctional centre is allocated to an offender six months before he or she is due to
be released from custody on court based parole.”® If the offender is unable to
identify any accommodation options, the Community Corrections officer will be
responsible for finding an accommodation placement for the offender. However, it
can be very difficult for Community Corrections to find any accommodation for an
offender because:

A offenders exiting custody are likely to have difficulties gaining or affording
private rental accommodation, particularly due to the stigma of having been in
: 47
prison

A waiting lists for public housing managed by Housing NSW are long and it is
difficult for Housing NSW to prioritise ex-prisoners over other prospective
tenants

41. EBal dr vy, iHomel es s nle skusatnidc & hQy sCiramty m(@a@2011) 14(10)
42. NSW Government, A Way Home: Reducing Homelessness in NSW: NSW Homelessness Action
Plan 2009-2014 (2009) 5.
43. Information provided by Corrective Services NSW (29 October 2014).
44. M Willis, Ex-Prisoners, SAAP, Housing and Homelessness in Australia: Final Report to the

National SAAP Coordination and Development Committee (Australian Institute of Criminology,
2004) 29.

45. Housing NSW, ATenancy Policy Supplemento (NSW Depar
Services, 28 July 2014) <http://www.housing.nsw.gov.au/Forms+Policies+and+Fact+
Sheets/Policies/Tenancy+Policy+Supplement.htm>.

46. Corrective Services NSW, Community Corrections Policy and Procedures Manual (2013)
section K part 2.

47. M Willis, Ex-Prisoners, SAAP, Housing and Homelessness in Australia: Final Report to the
National SAAP Coordination and Development Committee (Australian Institute of Criminology,
2004)30; STh oma s, AiHo us i ARYr ilssosnueerss dAro(ng BEDHDYse B3,114.
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A some offenders who have previously lived in Housing NSW accommodation
may be blacklisted because of problems or debts from their previous tenancy,
particularly offenders with cognitive or mental health impairments*®

A some offenders need support to sustain a successful tenancy and there is a
shortage of supported accommodation for offenders®

A accommodation providers cannot hold a place for an offender far enough in
advance®

A some accommodation providers are reluctant to allocate beds to parolees, or
more than a certain proportion of their beds to parolees

A accommodation providers can be reluctant to accept an offender because of the
nature of the offence (particularly sex offenders),”* and

A short non-parole periods and backdated sentences (so the offender only spends
a very short period in custody as a sentenced prisoner before the non-parole
period is due to expire) can severely limit the amount of time officers have to
find placements for offenders.

3.37  These barriers also need to be seen in their wider context. The Australian Bureau of
Statistics has estimated that there are just under 30 000 homeless people in
NSW.?? As at June 2013, there were 4511 people registered on the Housing NSW
priority waiting list for social housing.* In 2012-13, homelessness services in NSW
had to turn away over 100 requests for assistance per day, mostly because no
accommodation was available at the time of the request.>

3.38  Corrective Services NSW has recently announced a new package of funding to
assist offenders on parole, including some funding for supported post-release
accommodation®>Thi s fAiFunded Partnership Initiativebd
to accommodation, including supported accommodation, for higher risk parolees,
and may reduce the number of offenders who have their parole orders revoked prior
to release due to a lack of accommodation. We support working with the non-
government sector to provide accommodation options as an effective way of

48. SThomas, inglddwesifer Ex-Pr i s on er s oArognd el Hbgse B3,114; Women In
Prison Advocacy Network, No Exit into Homelessness: Still a Dream? The Housing Needs of
Women Leaving Prison, Discussion Paper (2011).

49. L Schetzer and StreetCare, Beyond the Prison Gates: The Experiences of People Recently
Released from Prison into Homelessness and Housing Crisis (Public Interest Advocacy Centre,
2013) 78-79; Homelessness and the Justice System, NSW Homelessness Community Alliance,
Policy Statement (2011).

50. V Apted, R Hew and T Sinha, Barriers to Parole for Aboriginal and Torres Strait Islander People
in Australia (University of Queensland, 2013) 12-13; NSW Department of Justice, Submission
PA32, 11.

51. NSW Department of Justice, Submission PA32, 11.

52. Australian Bureau of Statistics, Census of Population and Housing: Estimating Homelessness
2011 (ABS 2049.0, 2012) 12. This estimate includes people living in supported accommodation
for the homeless, boarding houses, temporary lodgings or severely overcrowded dwellings.

53. Housing NSW, Expected Wait Times for Social Housing 2013 i Overview (NSW Department of
Family and Community Services, 2013).

54. Australian Institute of Health and Welfare, Specialist Homelessness Services 2012-13 (2013)
106-108.

55. BHazzard, Community, Offenders Benefit with $17 million
Release, 4 September 2014). We discuss this new package in Chapter 14.
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delivering services. However, it is not yet clear whether the funding will extend to
enough offenders or whether it will be accessed by the group that is currently
revoked prior to release.

Addi tional requirement that acco
Some offenders may identify somewhere to live on parole but SPA still revokes their
parole order before release under cl222(1)(c) because the proposed
accommodation is not Asuitableo. Any
the Parole Unit must pass a suitability assessment carried out by the local
Community Corrections office that will be supervising the offender before it is
considered fAsuit abBlThedloca EanmunityoGbmettions wffice
and the Parole Unit must reach agreement about the suitability of any proposed
accommodation.®’

mmo d a

accomn

Requiring accommod at i on to be fAsuitabled ensures th

from living in circumstances that make proper parole supervision difficult or are
likely to increase risk to the community. However, there is currently no formal policy
within  Community Corrections about what constitutes suitable or unsuitable
accommodation. Officers are instead directed to look at certain factors in forming
their assessments, including:

A the consent of any proposed co-residents
A

criminal records of any proposed co-residents

>\

access to public transport from the address

>\

access to programs and services from the address

>

any likely community or media concerns about the address

>

the ability of officers to supervise the offender at that address, and

>

any concerns about the address connected to the victim.®

Corrective Services NSW policy is more prescriptive about assessing the proposed
accommodation of sex offenders. A chi
assessed as unsuitable if it is within 500 metres of a child related facility or a child
lives at the address, unless a senior Community Corrections executive allows an
exemption to these restrictions because he or she is satisfied that supervision and
monitoring can manage any risks posed to children.>®

Corrective Services NSW recognises that the suitability assessment process can be
an obstacle to offenders successfully arranging post-release accommodation and

56. Corrective Services NSW, Community Corrections Policy and Procedures Manual: Pre-release
Home Visit Assessments (2013) section K part 3, 2.

57. Corrective Services NSW, Community Corrections Policy and Procedures Manual: Pre-release
Home Visit Assessments (2013) section K part 3, 2.

58. Corrective Services NSW, Community Corrections Policy and Procedures Manual: Pre-release
Home Visit Assessment Form (2013) section K part 3, Annexure K3.1.

59. Corrective Services NSW, Community Corrections Policy and Procedures Manual: Managing
Risk of Harm to Children (2013) section A part 4.
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achieving parole. Recent procedural changes require Community Corrections
officers also to consider:

A

whether it is likely that the offender will reside at the address anyway at some
point in the future

whether it is likely that the offender will spend significant amounts of time at the
address anyway even if paroled to a different address, and

the nature and impact of available emergency or temporary accommaodation on
the offender if an address is assessed as unsuitable.®

Reasons why posélease accommodation is required
343  Corrective Services NSW policy is that no offender should be released to primary

homelessness.®* Thi s is part of the NSW Governmentds
policy of Ano exits i nto homel essnesso fro
hospitals and other institutions.®” The fino exi t s into homel essn

national approach developed underthe Commonweal th Government 6s
Paper The Road Home.®?

3.44  There are strong reasons for the current practice of Corrective Services NSW and
SPA in requiring post-release accommodation and revoking parole if such
accommodation cannot be found. First, accommodation is generally necessary to
enable Community Corrections to supervise an offender adequately. Without a
residence, Community Corrections supervisors are likely to have difficulty
contacting an offender, monitoring behaviour and associates, and generally being
aware of a par ol ee 6 sAcconimedationy is also meressalgyttoa nc e s .
ensure that offenders have a stable base from which to access the health, mental
health, disability, legal and other services that they need.

345  Secondly, the key objective of parole is to reduce reoffending by providing for an
of fenderés supervised reintegration i
contribute to social exclusion through lack of access to medical care, education,
employment and community life. In this way, releasing offenders to primary
homelessness is counterproductive and undermines the broader purpose of parole.

3.46  Thirdly, there is some evidence linking homelessness to increased levels of
reoffending. The literature on this point is not clear.®* As one review of the literature
has noted:

60.

61.
62.

63.

64.

Corrective Services NSW,Communi ty Corrections: Assi stant
2014/10 (2014) 2.

NSW Department of Justice, Submission PA32, 11.

NSW Government, A Way Home: Reducing Homelessness in NSW: NSW Homelessness Action
Plan 2009-2014 (2009) 16.

Commonwealth of Australia, The Road Home: A National Approach to Reducing Homelessness,
White Paper (2008) 27-28.

CO6Leary, fnThe Role of Stable Accommodati on
Evi dence Tel | Safer Gainmynizied 5. Bge aldoM Miller and | Ngugi, Impacts of
Housing Supports: Persons with Mental Iliness and Ex-Offenders (Washington State Institute for
Public Policy, 2009); | Brunton-Smith and K Hopkins, The Factors Associated with Proven Re-
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While some studies conclude that homelessness causes crime, others have

found that homelessness does not lead to crime, rather that crime leads to
homel essnesséFor many people who bealkome
record, homelessness and offending may act on each other bi-directionally so

that the experience of being homeless leads to offending behaviour, while
offending and incarceration leads to an exacerbation of homelessness and
exclusion from society.®

We are aware of only one study of NSW ex-prisoners examining the link between
homelessness and reoffending. This 2003 research looked at released prisoners in
Victoria and NSW and found that 61% of the ex-prisoners who were homeless had
been reincarcerated by the end of a nine month follow up period, compared to 35%
of those who were not homeless. Even after other variables were controlled for,
homelessness or a transient accommodation situation were found to be significant
predictors of return to prison.®® This research does not show that homelessness
causes reoffending but it does mean that post-release homelessness is a known
risk factor for increased reoffending.

Finally, under the current policies, Community Corrections officers expend
considerable effort trying to find accommodation for offenders. The possibility of
pre-release revocation may have the unintended consequence that busy
Community Corrections officers may allocate fewer resources to assisting offenders
with this important need.

Stakeholder subissions

Despite these four reasons, several stakeholders strongly argued that the current
practice unfairly disadvantages homeless offenders, and that lack of
accommodation should not constitute a sole basis for pre-release revocation.®’
Stakeholders pointed out that many offenders who are unable to identify suitable
post-release accommodation might in fact never have had access to such
accommodation. They argued that it is illogical and unfair to require this of offenders
as the criteria for leaving custody on a court based parole order. Stakeholders also
noted that release to homelessness on parole might be a better outcome for the
offender and the community compared to the offender remaining in custody only to
be released to homelessness at the end of the sentence.

Other stakeholders did not support paroling offenders to homelessness, although

homel

the NSW Department of Justice allowed that il ac k of accommodat.i

always constitutea ri sk t o t f &he Publioimtenest Adyotacy Centre

offending Following Release from Prison: Findings from Waves 1 to 3 of SPCR (UK Ministry of
Justice, 2013) 20, 26, 28.
65. M Willis, Ex-Prisoners, SAAP, Housing and Homelessness in Australia: Final Report to the

National SAAP Coordination and Development Committee (Australian Institute of Criminology,
2004) 45.

66. E Baldry and others, Ex-Prisoners, and Accommodation: What Bearing Do Different Forms of
Housing Have on Social Reintegration? Final Report No 46 (Australian Housing and Urban
Research Institute, 2003) 11-12, 22.

67. Legal Aid NSW, Submission PA4, 7; NSW Young Lawyers Criminal Law Committee, Submission
PA8, 5; Roundtable: legal practitioners, Consultation PAC21; Roundtable: legal practitioners,
Consultation PAC28.

68. NSW Department of Justice, Submission PA32, 6.
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3.51

3.52

3.53

3.54

and SPA submitted that the Government should invest in providing more post-
release and transitional accommodation for offenders.®® NSW Young Lawyers noted
that the costs of providing more accommodation for parolees are still likely to be
less than the costs of keeping these offenders in custody.” In 2012-13, it cost an
average of $249 per day ($1745 per week) to keep an offender in a NSW adult
prison.”* Significantly less than this amount might be required to provide the
offender with suitable post-release housing.

Some stakeholders also noted that sometimes an offender proposes several
accommodation options and each is assessed as unsuitable in turn without the
offender knowing why.”? We found an example of this problem in our study of a
sample of 97 cases in which SPA refused parole.” In this case, Community
Corrections found two proposed addresses unsuitable and a third had not been
assessed by the time the offender bs
offender had proposed two inappropriate options suggests a lack of understanding
about what constitutes suitable housing for the purpose of parole.

Our view on accommodation issues
We find this a very difficult issue. We appreciate the practical problems created by

parol e

the current rule and are sensitive to stakeholders 6 ar gument s t hat t

penalises offenders with no community support. At the same time, we have difficulty
accepting the alternative outcome, which is intentionally releasing an offender to
homelessness on parole.

In Chapter 14, we make some recommendations for improvements to in-custody
case management and the links between custodial and community based services.
Implementing these recommendations may make it easier for some offenders to
find suitable post-release accommodation. In Chapter 16, we discuss how the
situation might be improved for offenders serving short periods as sentenced
prisoners.”™

Beyond this, we recommend that Corrective Services NSW review its suitability
assessment practices and develop a robust policy to help achieve consistency in
decision making and increase the likelihood of identifying suitable accommodation.
Suitability criteria should focus on risks to community safety, particularly the safety
of victims and children, and on the ability of Community Corrections to supervise an
offender adequately at an address. The policy should be strongly connected to the

69. Public Interest Advocacy Centre, Submission PA1, 11; NSW, State Parole Authority, Submission
PA14, 8. See also L Schetzer and StreetCare, Beyond the Prison Gates: The Experiences of
People Recently Released from Prison into Homelessness and Housing Crisis (Public Interest
Advocacy Centre, 2013) 78-79.

70. NSW Young Lawyers Criminal Law Committee, Submission PA8, 12.

71. Commonwealth of Australia, Report on Government Services 2014 (Productivity Commission,
2014) volume C, table 8A.7. This average figure includes both sentenced and unsentenced
prisoners.

72. Roundtable: legal practitioners, Consultation PAC28.
73. See Appendix D for more information about our review of parole refusal decisions.
74. Para[16.13]-[16.22].
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emerging evidence on the effectiveness (in terms of reducing reoffending) of
different types of restrictions on the places offenders can live.”

We recommend that, when accommodation is assessed as unsuitable, Community

Corrections should clearly communicate
legal representative. A process that involves multiple assessments without clear

communication of criteria appears to be inefficient and likely to reduce the chances

of an offender securing suitable accommodation pre-release.

We also recommend that both Community Corrections and SPA should take a risk
based approach where an offender has no accommodation or the proposed
accommodation has been assessed as unsuitable. Currently, Community
Corrections policy indicates that, in these situations, pre-release revocation should
only be requested from SPA fiwhere the
t he ¢ o mfitoweverytbis stipulation does not come through strongly in other
parts of the policy and it seems to us that pre-release revocation is routinely
requested where there is no accommodation or proposed accommodation is
unsuitable. Corrective Services NSW policy should be amended so that it clearly
and consistently requires Community Corrections to take a risk based approach.
Prer el ease revocation shoul d onl vy be
accommodation situation means that the offender poses a significant risk to
community safety, and this risk outweighs any reduction in risk likely to be achieved
through supervising the offender on parole. In assessing this, Community
Corrections should look at the viability of supervising the offender without suitable
accommodation and the extent to which
would contribute to reoffending risk.

Similarly, the new provision replacing cl 122(1)(c) of the CAS Regulation should
provide that SPA has power to revoke court based parole prior to release where it:

A determines that satisfactory accommodation arrangements or post-release
arrangements have not been made or cannot be made, and

A considers that the risk to community
parole outweighs any reduction in risk that parole supervision of the offender is
likely to achieve.

This second risk based limb would limit pre-release revocation to situations where

t he

of f en

t

req.t

saf e

t he of fender 6s unsatisfactory accommodat i ¢

community safety and this risk outweighs the potential benefits of parole.

Finally, we recommend that Corrective Services NSW conduct an evaluation of its
new Funded Partnership Initiative to establish whether the funding program is
meeting demand for suitable post-release accommodation and to assess whether
the level of post-release accommodation is adequate to meet requirements. Such

75. See,eg,BHuebner and others, i The BffehdercResidanned | mpl i cat i c
Restrictions: Evidence fr om @arimhoelogy aBdPakiicePoliEyv al uat i on
139;KMSoci a, fiResidence Restrictions are I neffective

What 20 ( Zimindlggy ahdBPublic Policy 179.

76. Corrective Services NSW, Community Corrections Policy and Procedures Manual: Pre-release
Home Visit Assessments (2013) section K part 3.
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an evaluation could be commenced after the Funded Partnership Initiative has been
in place for 12 months.

Recommendation 3.2: Pre-release revocation of statutory parole

(1) The Crimes (Administration of Sentences) Act 1999 (NSW) should
provide that the State Parole Authority may revoke statutory parole
(or a court based parole order if court based parole is retained)
before an offender is released on parole. This should replace the
current cl 222(1) of the Crimes (Administration of Sentences)
Regulation 2014 (NSW).

(2) The Authority may revoke such parole if:

@the Authority is satisfied that the off
indicates that the risk that the offender would pose to community
safety if released on parole outweighs any reduction in risk likely
to be achieved through parole supervision of the offender, or

(b) the Authority is satisfied that, if released on parole, the offender
would pose a serious and immediate risk to his or her own safety,
or

(c) the Authority is satisfied that satisfactory accommodation or post-
release arrangements have not been made or cannot be made
and the risk to community safetypos ed by t he of fenderbés re
on parole outweighs any reduction in risk likely to be achieved
through parole supervision of the offender, or

(d) the offender requests that the order be revoked.

(3) Corrective Services NSW should develop and publish a robust policy
for assessing the suit abi | ity of of f e malease s 6 propose
accommodation. The policy should focus on risk to community safety
and be grounded on the available evidence about the extent to which
different types of restrictions on the places offenders may live can
reduce the risk of reoffending.

(4) When an of f ender Greleasp raccanonedatn ip 0 st
assessed as unsuitable, Community Corrections should clearly
communicate the reasons for this assessment to the offender or the
of fenderds | egal representative.

(5) Corrective Services NSW should amend its policy to make clear that
Community Corrections officers should seek pre-release revocation
on the basis ofan of fenderds accommodation situal
absence of arrangements for suitable accommodation indicates that
the risk to community safreldase oposed by th
parole outweighs any reduction in risk likely to be achieved through
parole supervision of the offender.

(6) Corrective Services NSW should evaluate the provision of post-
release accommodation under the Funded Partnership Initiative. The
evaluation should assess whether the level of post-release
accommodation is adequate to meet requirements.
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Court based (or statutory) parole for accumulated and aggregate
sentences

3.60 Currently, whether an offender is subject to automatic court based parole or
di scretionary SPA parole can depend on how
sentence.

3.61  When a court sentences an offender for multiple offences, the court must either
impose a separate sentence for each offence’’ (accumulated sentences) or impose
a single aggregate sentence.”® If the court accumulates sentences then it must
determine how they will be accumulated (that is, whether they will be served
concurrently, consecutively or partly concurrently).” On the other hand, if the court
imposes an aggregate sentence it will impose an aggregate head sentence and an
aggregate non-parole period. It must disclose the separate sentences that would
have been imposed but the aggregate sentence imposed is a single sentence for all
the offences.®

3.62  The divide between automatic and discretionary parole is currently drawn based on
sentence length. Head sentences of three years or less (with a non-parole period)
are subject to automatic parole. If an offender is serving a head sentence of more
than three years (with a non-parole period), SPA decides whether the offender
should be released on parole. This means th
sentencing when there are multiple offences i that is, whether the court chooses to
accumulate sentences or impose one aggregate sentence i can determine whether
an offender is subject to automatic or discretionary parole.

3.63 For example, three separate sentences of two years each are accumulated. The
non-parole periods and head sentences are staggered (by fixing different
commencement dates for each sentence) with the result that the effective sentence
is five years, but the sentencing court must make three parole orders corresponding
to the separate sentences (or, under our proposed system of statutory parole, the
legislation would establish three separate release dates). The offender would be
automatically released on parole at the end of the last non-parole period to expire.®*

3.64 In contrast, if the court instead imposes an aggregate sentence of five years, the
sentence will be more than three years and SPA will be the parole decision maker.

Achieving the same parole outcomes for aggregate sentences and
accumulated sentences

3.65 Aggregate sentencing was introduced in 2011. The aim was to:

77. Crimes (Sentencing Procedure) Act 1999 (NSW) s 53.

78. Crimes (Sentencing Procedure) Act 1999 (NSW) s 53A.

79. Pearce v R[1998] HCA 57; 194 CLR 610.

80. Crimes (Sentencing Procedure) Act 1999 (NSW) s 53A.

81. Crimes (Administration of Sentences) Act 1999 (NSW) s 126 and s 158.
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remove the current complexity of identifying the commencement and expiry
dates of non-parole periods within an overall period of imprisonment, which
ultimately adds little to anyd&neds understanding

3.66  Atthe same time, the second reading speech emphasised that:

these amendments are not intended to alter the way offenders are sentenced in

any substantial way ¢é It is designed purely to s
sentencsigg for multiple offences, such that the overall impact of the sentence is
clear ...

3.67 If it is accepted as fundamental that an offender should receive the same effective
sentence under either approach to sentencing, the parole outcome must also be the
same under either approach. We favour a legislative amendment ensuring that the
parole decision maker is determined by the effective | e ngt h of an of f en
sentence. This would ensure consistency for offenders sentenced for multiple
offences under the two approaches.

3.68  More importantly, it would also ensure that the dividing line between statutory and
discretionary parole is more closely based on the time that an offender has spent in
custody before parole. Offenders sentenced to several accumulated head
sentences (all of three years or less) that result in them being in custody for three or
four years before parole are not appropriate candidates for statutory parole.

3.69  SPA supported the idea of being responsible for parole determinations for every
offender whose effective head sentence is greater than three years.®** Other
stakeholders were of the view that the potential for inconsistency caused by the two
approaches to sentencing is not problematic and therefore no change is
necessary.®> While not disagreeing with the premise that parole for aggregate and
accumulated sentences should work in the same way, these stakeholders
considered that, in practice, courts can successfully avoid successfully the
complexities potentially arising from the current system.®

3.70 We acknowledge that courts are aware of the parole implications of choosing to
accumulate sentences or impose an aggregate sentence. However, we do not think
it appropriate for courts to be able effectively to select the kind of parole that applies
to an offender. Sentencing courts are re s ponsi bl e for formul ating
sentence according to a complex range of principles and factors.®” Once this
process is complete, the parole system should apply to similar offenders in a similar
way.

82. NSW, Parliamentary Debates, Legislative Council, 23 November 2010, 27869.
83. NSW, Parliamentary Debates, Legislative Council, 23 November 2010, 27870.

84. NSW, State Parole Authority, Submission PA14, 2; Police Association of NSW, Submission PAG,
9.

85. Legal Aid NSW, Submission PA4, 7; Aboriginal Legal Service (NSW/ACT), Submission PA2, 2;
Office of the Director of Public Prosecutions, Submission PA7, 1; Law Society of NSW,
Submission PA5, 3; NSW Young Lawyers Criminal Law Committee, Submission PA8, 5.

86. Legal Aid NSW, Submission PA4, 7; Aboriginal Legal Service (NSW/ACT), Submission PA2, 2;
Office of the Director of Public Prosecutions, Submission PA7, 1.

87. NSW Law Reform Commission, Sentencing, Report 139 (2013) ch 2-4.
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Preventing multiple unnecessary dates for releagarole

The current situation for accumulated sentences can involve imposing multiple court
based parole orders when all but one will be artificial. If an offender receives
accumulated sentences, only the non-parole period expiry date and parole order for
the last sentence will be meaningful. The parole orders associated with the earlier
sentences have no effect in practice.

The NSW Department of Justice noted that, where there are multiple parole
eligibility dates and sentence expiry dates for an offender, this means that
Corrective Services NSW must enter additional data into its Offender Integrated
Management System. Including the extra information has no practical benefit or
effect but can cause administrative difficulties and increases the possibility of error
in sentence administration. This could all be avoided if only one parole order applied
to the offender under the current system.®®

Likewise, under our proposals for statutory parole, the current arrangements for
accumulated sentences, without suitable amendments, would result in multiple
dates for release on parole for sentences of three years or less, only one of which
would be effective.

In our recent reference on sentencing, we recommended that a sentencing court, in
accumulating sentences, should be required to state the term of each head
sentence and then set a single non-parole period in relation to the overall effective
term.® This is a feature of the Commonwealth sentencing process.” If this
recommendation is implemented, it will be essential for the dividing line between
automatic and discretionary parole to be determined by the effective length of an
of fenderds tot al head sentence under t

Situations may arise where an offender is sentenced for multiple offences and those
offences are not all dealt with together, such as where an offender is sentenced for
one or more offences, enters custody, and is subsequently sentenced for another
offence. I n these cases, it would not tuaten
to be changed based on the new effective overall sentence. We consider that the
main concern that we are addressing is the potential for inconsistent outcomes for
an offender sentenced for multiple offences together at the original sentencing.
Similarly, we consider a situation of an offender re-offending after being released on
parole to be beyond the scope of this concern.

Recommendation 3.3: Parole for accumulated sentences

(1) When an offender is sentenced for multiple offences, the effective
length of the overall head sentence (whether an aggregate sentence
or accumulated sentences) should be used to determine whether the
offender should be subject to statutory parole (or court based parole,
if retained) or discretionary parole.

88. NSW Department of Justice, Submission PA32, 5.
89. NSW Law Reform Commission, Sentencing, Report 139 (2013) rec 6.4(1)(c).
90. See Crimes Act 1914 (Cth) s 19A.
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(2) In the case of accumulated sentences, where the effective length of
the overall head sentence is three years or less:

(a) there should be a single date for release on parole that
corresponds with the end of the last operative nhon-parole period
(if statutory parole is implemented); or

(b) the court should make a parole order that requires release on
parole at the end of the last operative non-parole period (if court
based parole is retained).
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on risk to community safety. Its decision making framework should be
clarified and simplified to ensure that community safety is at the
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rehabilitation programs, participation in external leave and likely
deportation i should be considered through the lens of risk to community
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4.1 In this chapter, we examine the parole decision making process for offenders who
are serving head sentences of more than three years. In considering parole for
these offenders the State Parole Authority (SPA) is guided in two main ways:

A Dby the legislative framework in the Crimes (Administration of Sentences) Act
1999 (NSW) (the CAS Act), and

A by considering practical matters such as a
accommodation arrangements and participation in external leave.

4.2 Our recommendations aim to simplify the way SPA takes various matters into
account, ensuring a clear and consistent approach across both the legislation and
decision making in practice.

4.3 This chapter covers issues that affect all offenders, including serious offenders.
Chapter 5 covers issues that are only relevant to parole decision making for serious
offenders. In Chapters6and 7,wedi scuss SPA6s decision making

The legislative framework

4.4 Section 135(1) of the CAS Act states that SPA must not make a parole order unless
tisfisatisfied, on the balance of probabilitie
appropriate in the public interesto .

45 When considering the public interest, SPA must have regard to the 12 matters listed
in s 135(2) of the CAS Act, which are:

(a) the need to protect the safety of the community
(b) the need to maintain public confidence in the administration of justice

(c) the nature and circumstances of the offence to which the of f ender 6s
sentence relates

(d) any relevant comments made by the sentencing court
(e) the offenderdés criminal history

(f)  the likelihood of the offender being able to adapt to normal lawful
community life

(g) the likely effect on any victim of the offender , and on any such viecti
family, of the offender being released on parole

(h) any report in relation to the granting of parole to the offender that has
been prepared by or on behalf of [Community Corrections], as referred to
in section 135A

(i) any other report in relation to the granting of parole to the offender that
has been prepared by or on behalf of the [Serious Offenders] Review
Council, the Commissioner or any other authority of the State

(ia) if the Drug Court has notified the Parole Authority that it has declined to

make a compulsory drug treatment order in r
sentence on the ground referred to in section 18D(1)(b)(vi) of the Drug
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Factors guiding the State FKh4ol e
Court Act 1998, the circumstances of that decision to decline to make the
order
()  such guidelines as are in force under section 185A, and
(k)  such other matters as the Parole Authority considers relevant.
Section 135(2)(h) requires SPA to have regard to a Community Corrections pre-
release report. Section 135A requires the report to address a further nine matters:
(@) the likelihood of the offender being able to adapt to normal lawful
community life
(b) the risk of the offender re-offending while on release on parole, and the
measures to be taken to reduce that risk
(c) the measures to be taken to assist the offender while on release on
parole, as set out in a post-release plan prepared by [Community
Corrections] in relation to the offender
(d the offender éds att iithhida her sentende eclatesf f ence t o
(e) the offenderds willingness to participate
success or otherwise of his or her participation in such programs
f the offenderds attitude to any victim of
sentence relates, and to the family of any such victim
(g) any offences committed by the offender while in custody, including in
particular any correctional centre offences and any offence involving an
escape or attempted escape
(h) the likelihood of the offender complying with any conditions to which his or
her parole may be made subject, and
(i) inthe case of an offender in respect of whom the Drug Court has declined
to make a compulsory drug treatment order on the ground referred to in
section 18D(1)(b)(vi) of the Drug Court Act 1998, the contents of any
notice under section 18D(2)(b) of that Act.
We consider the current framework, embodied in s 135(1) and (2), is appropriate.
An overall test should be retained in s 135(1), a subsidiary list of factors should be
kept in s 135(2), and there should be a list of matters to be covered in a Community
Corrections report. However, within this structure, changes are necessary to
streamline t he | egislative framework and bring
making.
Replacing the public interest test t38§(1)
The breadth of the public interest test means that it gives SPA little practical
guidance. The long list of mandatory considerations in s 135(2) includes principles
ot her than the fApublic interesto but there

to weigh these against each other when applying the public interest test.
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Submissions criticised the public interest test as too broad and open ended* and the
Law Society commented that the test? icannot b

Options for reform

4.9 In 1996, we recommended replacing the public interest test with a more specific test
based on At he abi leleasadframfcustodyeo rgnrain lavoabidirg,, i foor
bearing in mind the protecti ohWeoafguedthat publ i c
this phrasing captured the Apublic madet er est 0

clear that community safety should be the overriding consideration.

410  Most other Australian jurisdictions focus on community safety rather than the public
interest as the main consideration.” In consultations, SPA and Corrective Services
NSW agreed that SPA generally treats community safety as the most important
consideration.”> | n fact , under t he headi @QpgratiigPub | i c
Guidelines state:

When considering whether a prisoner should be released from custody on
parole, the highest priority for the Parole Authority should be the safety of the
commuﬁnity and the need to maintain public confidence in the administration of
justice.

411  Queensland has a clear test based on community safety and risk expressed in
ministerial guidelines. The Queensland test states that:

the highest priority for the Queensland Parole Board should always be the
safety of the community.

The Board should consider whether there is an unacceptable risk to the
community if the prisoner is released to parole; and whether the risk to the
commu7nity would be greater if the prisoner does not spend a period of time on
parole.

412  If parole is consistently refused, all offenders must eventually be released at the end
of the head sentence without any further supervision or monitoring.® The
Queensland test recognises this by including the important balancing consideration
of the risk to the community if the offender is not released on parole and is instead

1. NSW Police Force and NSW Ministry for Police and Emergency Services, Submission PA16, 4;
Aboriginal Legal Service (NSW/ACT), Submission PA2, 5.

2. Law Society of NSW, Submission PA5, 3; see also Aboriginal Legal Service (NSW/ACT),
Submission PA2, 5.

3. NSW Law Reform Commission, Sentencing, Report 79 (1996) rec 64.

4.  Corrections Act 1986 (Vic) s 73A; Correctional Services Act 1982 (SA) s 67(3a); Sentence
Administration Act 2003 (WA) s 5A, s 5B, s 20; Queensland Minister for Police and Community
Safety, Ministerial Guidelines to the Queensland Parole Board: Parole Orders (2012)
guideline 1.2.

5.  Corrective Services NSW, Consultation PAC19; NSW, State Parole Authority, Consultation
PAC20.

6. NSW, State Parole Authority, Operating Guidelines (2012) cl 1.1 (emphasis in original).

7. Queensland Minister for Police and Community Safety, Ministerial Guidelines to the Queensland
Parole Board: Parole Orders (2012) cl 1.2-1.3.

8.  The only exceptions are the very small number of offenders serving parole-eligible life
sentences.
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released without supervision at the end of the head sentence. Similarly, in NSW,
S P A @perating Guidelines state:

A

In cases where an inmate has been consistently refused parole for poor

performance and/or refusal to address offending behaviour etc and is nearing

the completion of the sentence, the interests of the community can sometimes

be better served by releasing the inmate on parole for the balance of the
sentence to monitor the offender ds behavi
reintegration into the community.’

number of submissions favoured adopting the Queensland test.'® In

consultations, stakeholders emphasised the importance of SPA balancing the risks
of parole against the risks of no parole when deciding whether or not to grant parole
to an offender.™

Other submissions expressed concern that the Queensland test might
overemphasise risk and that it leaves out other relevant considerations that can
currently be captured by the public interest test.'> Several submissions supported
the public interest test because its wide scope allows SPA to balance a broad range
of competing considerations flexibly.'* Some stakeholders also opposed any
change on the basis that it might introduce uncertainty.**

Our view: a test based on risk to community safety

As we discussed in Chapter 2, the main purpose of parole is to promote community
safety through reduced reoffending. Parole supervision of prisoners released into
the community reduces the risk of reoffending and so reduces risk to community
safety. On the other hand, being on parole rather than in custody can create a risk
to the community that would not exist had the offender been kept in custody.

Release on parole is justified and contributes to greater community safety when the
chance of reducing reoffending through parole supervision outweighs the risk to the
community created by release on parole. Whether or not the benefits (the chance of
reducing reoffending) are likely to outweigh the risks (the increased risk created by
release) will depend on the circumstances of each offender. The answer to this
guestion may change over time dependingonan of fender 6s attitude,
many other factors. Our view is that answering this question must be at the heart of
principled parole decision making.

10.

11.

12.

13.

14.

NSW, State Parole Authority, Operating Guidelines (2012) cl 2.7.
NSW Police Force and NSW Ministry for Police and Emergency Services, Submission PA16, 4;
Police Assaociation of NSW, Submission PAG, 12; Justice Action, Submission PA13, 3.

Corrective Services NSW, Consultation PAC19; NSW, State Parole Authority, Consultation
PAC20; Roundtable: legal practitioners, Consultation PAC21; Shopfront Youth Legal Centre,
Consultation PAC22.

Legal Aid NSW, Submission PA4, 12; Roundtable: legal practitioners, Consultation PAC21;
Public Interest Advocacy Centre, Submission PA1, 7.

NSW Bar Association, Submission PA11, 5; NSW, State Parole Authority, Submission PA14, 6;
NSW Young Lawyers Criminal Law Committee, Submission PA8, 9; Public Interest Advocacy
Centre, Submission PA1, 7; Law Society of NSW, Submission PA5, 3; Legal Aid NSW,
Submission PA4, 12.

Legal Aid NSW, Submission PA4, 12; NSW Bar Association, Submission PA11, 5.
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4.17

4.18

4.19

4.20

4.21

4.22

We t ake t he c o0 n ccenpriunity oskfetyd r it ©k bteo branader

assessment of the risk of reoffending. An offender might present a high risk of
reoffending but only pose a low risk to community safety because potential
reoffending is minor and non-violent. Many different considerations i such as
offence seriousness, criminal history, behaviour and progress in custody, family
supports, availability of counselling, to name just a few 1 are likely to be relevant to
a full and balanced assessment of the risk that an offender would pose to
community safety if he or she is paroled. Similarly, many factors would need to
inform an assessment of the risk that an offender is likely to pose to community
safety if he or she is not paroled.

An approach based on assessing and balancing risks to community safety would
better reflect what SPA is already doingin pr acti ce when it

i nter estloldbu(nlder Isn our Vvi ew, community
relevant to parole. As a statutory body representing the community and its interests,
SPA should focus on risk to community safety above all other considerations.

We recommend that the current s 135(1) be replaced with a new provision that
incorporates key elements of the Queensland test. The provision should require
SPA to be satisfied that parole is in the interests of community safety. To make this
decision, SPA should be required to look at the risk to the community of paroling the
offender, the risk to the community of releasing the offender later with no parole (or
with a shorter period of parole supervision) and the extent to which parole
conditions would mitigate any risk during the parole period. In requiring SPA to take
into account the extent to which parole conditions would mitigate the risk to
community safety, we note that there are some risks that cannot be managed in the
community. In such cases, where the high risk offenders regime is not applied,™
incapacitation for the remainder of the sentence may be the best option.

Weemphasise that this is not a major <change

currently in place, nor a departure from the way that SPA currently approaches
decision making in practice. However, in our view, it provides the right focus and
makes clear to the public the central issues and the balance to be achieved in
deciding whether to parole an offender or to delay or not grant parole.

consi

t

h

d

safety

Standard of proof. The current s1 35 ( 1) includes the phrase

pr ob ab iblitva do aot apnsider it necessary to include this phrase in the new
s 135(1). The phrase refers to the standard of proof in civil litigation and there is a
long line of complex authority on its meaning and application.*® SPA, however, is
exercising executive power through its discretion under s 135(1), which is a
fundamentally different exercise to determining a civil case. In this context, we

consider t hat including fion t he bal ance

technicality and complexity.*’

Instead, we preferthats135 ( 1) simply requires that
a parole order is in the interests of community safety. Statutes commonly require

15. On parole and the Crimes (High Risk Offenders) Act 2006 (NSW) see para [5.48]-[5.89].
16. See, eg, Briginshaw v Briginshaw (1938) 60 CLR 336; Rejfek v McElroy (1965) 112 CLR 517.

17. See, eg, Minister for Immigration and Ethnic Affairs v Wu Shan Liang (1996) 185 CLR 259, 282;
Sullivan v Civil Aviation Safety Authority [2014] FCAFC 93.
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executve deci si on maker s thata cdita@n fattsoa situasoh exésts 0O

before exercising a discretionary power. In one sense, the requirement to be
fsatisfiedod is just another way of describi
as a decision makerwouldbe fAsati sfiedd of something by
to conclude that is more likely than not that the required situation exists.*® However,

where there is only a requirement to be #fs
made an error under the applicable administrative law only if any of the grounds for

judicial review are made out. For this reason, we consider t hat t he
standard gives SPA more room to consider and weigh relevant material in making a

decision.

Recommendation 4.1: Replacing the public interest test

The Crimes (Administration of Sentences) Act 1999 (NSW) should be
amended to the following effect:

The State Parole Authority may make a parole order for an offender if it
is satisfied that making the order is in the interests of community safety.
In doing so, the Authority must take into account:

(a) the risk to community safety of releasing the offender on parole

(b) whether parole supervision is likely to aid in reducing the possibility
of the offender reoffending

(c) the risk to community safety if the offender is released at the end of
the sentence without a period of parole supervision, or is released at
a later date with a shorter period of parole supervision, and

(d) the extent to which parole conditions can mitigate any risk to
community safety during the parole period.

Amendments to the mandatory consideratioad 85(2)

No submission made comments about s 135(2) as a whole. However, stakeholders
identified problems with particular items on the list in s 135(2). We propose that four
items, s 135(2)(a), (b), (f) and (j), be removed. We do not propose any change to
the following items:

A the nature and circumstances of the offence to whicht he of fender 6s se
relates: s 135(2)(c)

A any relevant comments made by the sentencing court: s 135(2)(d)
A the offender 6ds 1852)eni nal history: s

A the likely effectonanyvict i m of the offender, and on ar
the offender being released on parole: s 135(2)(9)

A any report in relation to the granting of parole to the offender that has been
prepared by or on behalf of Community Corrections, as referred to in s 135A:
s 135(2)(h)

18. See, eg, Administrative Review Council, Decision Making: Evidence, Facts and Findings, Best
Practice Guide 3 (2007) 7-8.
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A any other report in relation to the granting of parole to the offender that has
been prepared by or on behalf of the Serious Offenders Review Council
(SORC), the Commissioner or any other authority of the State: s 135(2)(i)

A if the Drug Court has notified SPA that it has declined to make a compulsory
drug treatment order in relation twtreedan of fe
to in s 18D(1)(b)(vi) of the Drug Court Act 1998, the circumstances of that
decision to decline to make the order: s 135(2)(ia)

A such other matters as SPA considers relevant: s 135(2)(k).

424  We also propose that two new items be added. After these amendments, the
resulting s 135(2) would be a list of types of information or issues that SPA must
consider when applying the overall test in s 135(1).

425 In consultation discussions, some stakeholders suggested that s 135(2) could be
removed entirely, pointing out that it is probably not necessary for the CAS Act to
require SPA to look at certain types of information or issues which it would almost
certainly consider anyway. We appreciate this argument but cannot see any
disadvantage in retaining the remainder of s 135(2) as a list of the most important
things SPA must consider when making a decision about risk under s 135(1). SPA
would still be able to consider any other relevant matter under s 135(2)(k).

Removing competing prin@pl
426  In our view, s 135(2) should not contain anything that detracts from the core risk
assessment that SPA must carry out under s 135(1). Instead, s 135(2) should direct

SPA6s attention to some i mportant sources of
decision under s 135(1). For this reason, the current s 135(2)(a) and (b) should be
removed.

427 Sectonl135(2) (a), Aithe need to protect the safet

focus of our proposed s 135(1). Al t hough At he need to maintain
the admi ni st r a($ L3522 (b))asfimpprtand in thecdesign of all aspects of

a criminal justice system, it is hard to see how SPA would actually take this into

account in individual parole decisions. In the context of parole decision making, we

consider that public confidence is best maintained if SPA is required to focus on

community safety, balancing the risks we outline in our proposed test.

Replacing Anor mal | awf ul community | if
reoffending
428 Many stakeholders have expressed concerns about the requirement for SPA to
consider fthe likelihood of the offender being able to adapt to normal lawful
c ommu n i t(syl35(2)(f)). Stakeholders preferred that this concept be removed
wherever it appears in the CAS Act.® We discuss the problems with the phrase
finor mal | awful GChapemBand2®y | i fed in

19. Aboriginal Legal Service (NSW/ACT) Ltd, Submission PA22, 5; Corrective Services NSW,
Consultation PAC19; NSW, State Parole Authority, Consultation PAC20; Roundtable: legal
practitioners, Consultation PAC21; Shopfront Youth Legal Centre, Consultation PAC22..

20. Para[3.26]-[3.31] and [9.23]-[9.34].
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s, stakehol ders agreed that
l i kelihood of h e 2! Wé recenmntbred that ithe cufreites A35[2)(f)g o .

be replaced wi t h it he l' i keli hood of t he (
seriousness of any reoffendingd that toget
community safety).

I n consultation
t

Adding victim submissions
We consider that a new subsection should be added so that s 135(2) also requires
SPA to consider the submissions made by any registered victim of the offender.
Registered victims can make submissions to SPA when an offender is being
considered for parole® but there is currently no direct requirement for SPA to take
these submissions into account.

Removing the reference to guidelines

Section 135(2)(j) requires SPA to have regard to any guidelines that are in force
under s 185A of the CAS Act. We have received conflicting information about
wh et her OpgrBtiaddGuidelines are in fact guidelines in force under s 185A for
the purposes of s 135(2)(j).*® If the Operating Guidelines have legislative force, a
failure by SPA to consider the matters in the Operating Guidelines may be an error
of law.?

SPAG6s cQOperatirgy Guidelines provide general commentary for SPA members
about procedures, interpretation of the CAS Act and how decisions should usually
be made. A few parts of the Operating Guidelines go further, adding mandatory
decision rules that sit uncomfortably alongside the CAS Act. For example, the
section that we quoted earlier at paragraph 4.10 gives different content to the public
interest test than is apparent on the face of the legislation.

In consultations, stakeholders supported deleting s 135(2)(j) so that guidelines

cannot i mport additional mandatory consi de
making.”®> We support this amendment. Deleting the reference to guidelines in

s 135(2) would mean that SPA must only consider those matters clearly listed in

s 135(2) when applying the test in s 135(1). We consider that this would simplify the

decision making framework, reduce legal complexity and reduce the possibility of
accident al errors of l aw. | Dperaiting Guidedinee n d me n |
could continue to assist the decision making process but would not have mandatory

force.

21. Corrective Services NSW, Consultation PAC19; NSW, State Parole Authority, Consultation
PAC20; Roundtable: legal practitioners, Consultation PAC21; Shopfront Youth Legal Centre,
Consultation PAC22.

22. See Chapter 6.

23. NSW Department of Justice, Submission PA32, 9, states that the Operating Guidelines are in
force under s 185A and s 135(2)(j). Attorney General (NSW) v Chiew Seng Liew [2012] NSWSC
1223 found that they were not. SPA is not sure (see [53]-[68]): Information provided by NSW,
State Parole Authority (14 March 2014).

24. Attorney General (NSW) v Chiew Seng Liew [2012] NSWSC 1223.

25. NSW, State Parole Authority, Consultation PAC20; Roundtable: legal practitioners, Consultation
PAC21; Shopfront Youth Legal Centre, Consultation PAC22.
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4.34

4.35

Recommendation 4.2: Mandatory considerations

The Crimes (Administration of Sentences) Act 1999 (NSW) should be
amended so that when the State Parole Authority is making a decision in
accordance with Recommendation 4.1 it is required to consider:

@t he nature and circumstances of the offen
sentence relates

(b) any relevant comments made by the sentencing court
(¢t he offender6s cri minal hi story

(d) the likelihood that the offender, if released, will reoffend, and the
likely seriousness of any reoffending

(e) the likely effect on any victim of the offender, and on any such
victimés family, of the offender being rel

(f) any submissions from any registered victim

(g) any report in relation to the granting of parole to the offender that has
been prepared by or on behalf of Community Corrections, as referred
to in section 135A

(h) any other report in relation to the granting of parole to the offender
that has been prepared by or on behalf of the Serious Offenders
Review Council, the Commissioner or any other authority of the State

(i) if the Drug Court has notified the Authority that it has declined to
make a compulsory drug treatment orderinre |l ati on t o an offende
sentence on the ground referred to in section 18D(1)(b)(vi) of the
Drug Court Act 1998 (NSW), the circumstances of that decision to
decline to make the order, and

(i) such other matters as the Authority considers relevant.

Clarifying the status of SPAOs Oper:

Section 185A states that SPA may detwel op gui
Minister. It is not clear what such consultation would involve. As we discussed in the
previous section, we have received conflict
Operating Guidelines document meets the requirements of s 185A.

I n the <cont e letas anfindeeRdar decisiom making body and the

removal of s 135(2)(j) so that guidelines have no legislative force, we recommend
removing the requirement t hat guidelines be
Mi ni stero. Thi s woul d rthe nsatuse of then Pperatimgu b t abo
Guidelines and allow SPA to amend and update the document as required.

Stakeholders supported this reform in consultations.?

26. NSW, State Parole Authority, Consultation PAC20; Roundtable: legal practitioners, Consultation
PAC21; Shopfront Youth Legal Centre, Consultation PAC22.
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Recommendation 4.3: Clarifying the status of the State Parole
Authorityé ©perating Guidelines

The Crimes (Administration of Sentences) Act 1999 (NSW) should be
amended to remove the requirement that guidelines under s 185A be
devel oped fiin consultation with the

Contents of the prelease report underl85A

Section 135A describes the contents of the Community Corrections pre-release
report that SPA must consider.?” This report should contain much of the information
SPA needs to make a full and balanced assessment of the risk that the offender
would pose to the community if released on parole, and the reduction in risk likely to
be achieved through parole supervision. Under the existing s 135A, the report must
already cover relevant matters such as the risk of reoffending and risk mitigation
strategi es, the offender 6 dicipdtienhira rehallitation
programs and the likelihood of the offender complying with parole conditions,
among others. Stakeholders did not make any overall comments about s 135A.

We propose that the contents of s 135A be moved from the CAS Act to a clause in
the Crimes (Administration of Sentences) Regulation 2014 (NSW) (the CAS

Regul ation). It is important that SPAOGs

face of the legislation. However, we do not consider it necessary for the required
contents of a Community Corrections report to be listed as part of the framework in
the Act. Moving the provision to the CAS Regulation would also make it easier for
Corrective Services NSW to obtain changes or updates to the list to reflect available
information.

In addition, we propose four minor amendments to s 135A to ensure that the report
gives SPA the information it needs to make an informed decision under s 135(1).

First, the Community Corrections pre-release report will in practice make a
recommendation to SPA for or against parole for the offender. Nothing in the CAS
Act refers to this recommendation but SPA gives it significant weight.?® We studied
a sample of cases in which SPA refused parole and found that the Community
Corrections pre-release report recommended parole in only one of the 97 cases
where SPA refused parole.?

We favour s 135A clearly stating that the Community Corrections report must
include a recommendation for or against parole for the offender (formulated with
regard to the list of factors in s 135A). We intend this change, in the interests of
transparency, to align the CAS Act with current SPA and Community Corrections
practice.

27. See para4.6.

28. NSW, State Parole Authority, Operating Guidelines (2012) cl 2.3(a). See, eg, Al-Qatrani v State
Parole Authority [2007] NSWSC 1270 [7]; S v State Parole Authority [2007] NSWSC 1287 [5]-[6].

29. See Appendix D for more information about our review of parole refusal decisions.
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4.42

4.43

4.44

Secondly, we recommend removing s 135A(a) - which refers to the likelihood of the
offender being able to adapt to normal lawful community life - for the reasons
discussed in Chapters 3 and 9.*° The more appropriate matter to consider is the
likelihood of the offender reoffending and the seriousness of the likely offence. The
likelihood of the offender reoffending is already addressed in s 135A(b).

Thirdly, parole decision makers in all Australian jurisdictions except NSW and the
ACT are required to consider an offender
parole, period of leave or community based sentence.® Such a consideration is

6s be

wi der than an off end&3bd)(®) a behawioun mlcustbdy st or y  (

(s 135A(q)). As the Police portfolio noted, this information could act as an indication
of future compliance with parole conditions®* and might be more relevant than
behaviour in a correctional centre. Section 135A(h) already requires assessment of
the likelihood of an offender complying with parole and, in practice, this is likely to
involve considering any previous breaches of community supervision. However, we
consider that it would be beneficial for s 135A(h) to be augmented so that it
explicitly requires that the Community Corrections report include this information.

Fourthly,s1 35A(e) currently refers only tadn an

of f e

Arehabilitation programsod and the success of

there is either an express reference to participating in work and education
programs, or the decision maker must consider program participation in general.®
Participat i ng i n work and education programs
reintegrate into the community, and such programs have been found to lower
participantsd *rTae Waherv in Prison rAdvboacy .Network also
favoured including a consideration of participation in mentoring programs within this
section.®*® We proposethats1 35A(e) be amended so that
participation in rehabilitation, education, work or other programs.

can

it roe

Many stakehol ders r eport endaccessing progmindwhiteder so6 di

they are in custody.?” With this in mind, we also recommend that s 135A(e) require

30. Para [3.26]-[3.31] and [9.23]-[9.34].

31. Containedinthe Me mber sé Manual of the AducldlinaR&evew e Board of

of the Parole System in Victoria (2013) 32-35; Queensland Minister for Police and Community
Safety, Ministerial Guidelines to the Queensland Parole Board: Parole Orders (2012)
guideline 2.1; Correctional Services Act 1982 (SA) s 67(4); Sentence Administration Act 2003
(WA) s 5A, s 20(2); Corrections Act 1997 (Tas) s 72(4); Parole Board of the Northern Territory,

Annual Report 2013 (2014) 18-19; Commonwealth Attorney-Ge ner al 6 s Depar t ment ,

Amendments to Commonwealth Parole 7 Information Circular (2012) 3-4.
32. NSW Paolice Force and NSW Ministry for Police and Emergency Services, Submission PA16, 4.
33. Parole Board of the Northern Territory, Annual Report 2013 (2014), 18.

3. Contained in the Memberso6 Manual o f Callinare ReAiehu | t
of the Parole System in Victoria (2013) 33-34; Queensland Minister for Police and Community
Safety, Ministerial Guidelines to the Queensland Parole Board: Parole Orders (2012) cl 2.1,
Sentence Administration Act 2003 (WA) s 5A, s 20(2).

35. D BWilson, C AGallagherandDLMa ¢c Ke n z i e ;Analydls oMiorteetions Based-

Parol e

Education, Vocation and Wor K2000)33 douremaho§RedearchinAdul t Of f er

Crime and Delinquency 347, 348; S Aos, M Miller and E Drake Evidence-Based Public Policy
Options to Reduce Future Prison Construction, Criminal Justice Costs, and Crime Rates
(Washington State Institute for Public Policy, 2006) 8-10.

36. Women in Prison Advocacy Network, Submission PA20, 10.
37. On in-custody rehabilitation programs, see para [4.86]-[4.96] and ch 14.
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the Community Corrections report to include information about the availability of
such programs.

Recommendation 4.4: Content of Community Corrections reports

(1) Section 135A of the Crimes (Administration of Sentences) Act 1999
(NSW), which relates to the content of Community Corrections
reports, should be moved to the Crimes (Administration of
Sentences) Regulation 2014 (NSW).

(2) The new clause should require the pre-release report from
Community Corrections to recommend for or against parole.

(3) The new clause should not require the report to address the
likelihood of the offender adapting to normal lawful community life.

(4) The new clause should require the report to address any established
breaches during a previous period on parole, a period of leave or a
community based sentence.

BG)The new clause should require the repor
participation in rehabilitation, education, work or other programs in
prison. Where relevant, the report should also address the availability
or unavailability of such programs and
unwillingness to participate.

Specific issues affecting decision mgkimpractice

4.45  Within the legislative framework described in the first part of this chapter, the
practical i ssues which most commonly affect

A actuarial assessments of reoffending risk
security classification
participation in rehabilitation programs

completion of pre-release external leave

> > > >

suitable post-release accommodation, and
A deportation.®®

S P A Operating Guidelines describe the way SPA generally takes these issues into

account. In the rest of this chapter, our recommendations abo u t SPAG6s pract
address stakeholdersdé concerns and will en:
issues in a way that informs an assessment of risk to community safety under
Recommendation 4.1.

38. NSW, State Parole Authority, Operating Guidelines (2012) cl 2.3, cl 2.8.
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4.49

4.50

Assessments of reoffending risk

Community Corrections pre-rel ease reports to SPA must inclu
of the offender reoffending® SwWhAo6DgEratimgn r el ea
Guidelinesst at e t hat, in order to be granted parol

as a low risk of committing serious offences on parole, particularly sexual or violent
of f e rf% Resffénding risks can be assessed in an unstructured way using
professional judgment or through a formal assessment tool or by a combination of
the two approaches.

Reoffending risk assessment tooledi®y Corrective Services NSW

The Compendium of Assessments outlines the reoffending risk assessment tools

approved by Corrective Services NSW. The Level of Service Inventory-Revised

(LSI-R) is the most common and Community Corrections officers administer it to all

offenders. The LSI-R scor es the offender os risk of rec
of fender ds risk factor s. fcriminogenic seedsdirdoedert i f i es t
to establish the level of supervision required for that offender and to determine
whetherthatof f ender s risk factors®can be adequate

A number of factors have been shown to affect the risk of reoffending. Some of

these factors are fAstaticdo and cannot be <cha
include the age of first offending and previous criminal record. Other risk factors are

knownas fdynamico and are susceptible to chang
factors include substance abuse, low educational attainment, pro-criminal attitudes

and values and poor financial management. In actuarial risk assessments, the

number and magnitude of the applicable static and dynamic risk factors combine to

provide a measure of a personds risk of reof
changeable, factors which, in the past, have been thought to be associated with an

increased risk of offending, but research has not supported this conclusion.

BN

The term Acriminogenic needsodo refers to the
offender, that is, the factors that have a known association - demonstrated in the
criminological literature - with elevated risks of reoffending and which are amenable

to change. Because these factors are amenable to change they are targeted by

programs that aim to reduce reoffending.*?

The LSI-R has been found to have predictive validity for the reoffending of NSW
offenders®® and Corrective Services NSW uses it for many purposes, including

39. Crimes (Administration of Sentences) Act 1999 (NSW) s 135A(b).
40. NSW, State Parole Authority, Operating Guidelines (2012) cl 2.3(f).

41. See | Watkins, The Utility of Level of Service Inventory i Revised (LSI-R) Assessments within
NSW Correctional Environments, Research Bulletin No 29 (Corrective Services NSW, 2011) 2.

42. E JLatessa and C Lowenkamp, "What are Criminogenic Needs and Why are they Important?"
[2005] For the Record (4th Quarter, 2005) 15.

43. CHsu,PCaputiandMKByr ne, @AThe Level -Revised3LSIFR): AtsefulRiskv ent or y
Assessment Measure for Aus tCrnanaliJustite abd Betaviod #8;s 20 (2009)
CHsu,PCaputiandMKByrne, @AThe Level -Revised¥LSIFRyand Austrbliarv ent or y
Of fender s: Factor St r uct u20&l)38Emminal JusticevandiBghavdon d Speci f i c
600; See also | Watkins, The Utility of Level of Service Inventory i Revised (LSI-R) Assessments
within NSW Correctional Environments, Research Bulletin No 29 (Corrective Services NSW,

2011); NSW Department of Justice, Submission PA32, 12.
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security classification decisions and to de-
eligibility for programs.*

451  Althoughthe LSIF-R provi des a measure of an offender

not differentiate between types of reoffending. Offenders likely to commit a serious
violent offence can have a similar LSI-R result to offenders likely to commit a
dishonesty offence. Corrective Services NSW has recently developed the
Community Impact Assessment to complement the LSI-R by providing a measure of
the consequences of reoffending. The two scores can be put together to make a
combined result. Corrective Services NSW has only recently implemented the
Community Impact Assessment and the tool has not yet been validated.*

452  There is a range of other risk assessment tools. Some are:

A specific to particular criminogenic needs or types of offending

A used to evaluate attitudes and abilities before and after participating in
rehabilitation programs, and

A clinical assessments that are administered by psychologists or other clinicians.*®

As well as having the LSI-R administered by a Community Corrections officer, the
Serious Offender Assessment Unit assesses all identified serious sex and violent
offenders early in their sentences. The Unit is staffed by psychologists who can use
a range of specialist tools from the Compendium of Offender Assessments*’ such
as the Static-99R (for sex offenders) or the HCR-20 (for violent offenders).*®

SPAGs <cur r assessmansresulisf r i sk
453  The Community Corrections pre-release report to SPA is informed by the LSI-R and
Community Impact Assessment results. Staff are required to include the LSI-R
results in the pre-release report and may also specifically include the Community
Impact Assessment results. On a case by case basis, the officer preparing the
report might also source the results of other assessments (such as those carried out
by the Serious Offender Assessment Unit). SPA generally accesses the results of
risk assessment tools only through the Community Corrections report, although it
can order a separate psychological assessme
chooses.*

454  In practice, SPA tends not to focus exclusively on the results from risk assessment
tools when coming to a view about the reoffending risks posed by an offender.

44, Corrective Services NSW Offender Assessment Unit, Fact Sheet: Offender Risk Profile. See also
Corrective Services NSW Offender Assessment Unit, Fact Sheet: Criminogenic Needs.

45. Information provided by Corrective Services NSW (11 September 2013); Corrective Services
NSW, Community Impact Assessment i Scoring Guide (2013) 4; Information provided by
Corrective Services NSW (28 October 2014).

46. NSW Department of Justice, Corrective Services NSW, Compendium of Offender Assessments
(3rd ed, 2014) 4.

47. NSW Department of Justice, Corrective Services NSW, Compendium of Offender Assessments
(3rd ed, 2014).

48. NSW Department of Justice, Submission PA32, 12-13.
49. Information provided by Corrective Services NSW (19 May 2014).
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Instead, SPA reaches a broad assessment of the risks posed by an offender based
on all the material and reports available to it (including results from risk assessment
tools) and uses this to inform its decision making.”® SPA submitted:

SPA are not the experts on risk assessments and rely on the information
provided to them by Community Corrections, psychologists and psychiatrists

along wi t h t he i nformati on ening remalks,d through

criminal history, etc.

Whilst SPA does not utilise a matrix for risk assessments the members do utilise
a level of professional discretion and individuality when considering the risk level
each offender presents.>

Value of risk assessmenbls

The LSI-R is an actuarial risk assessment tool. An actuarial risk assessment tool is
created by taking a sample of offenders and collating information about their
characteristics such as age, criminal history, psychiatric history and sentence
length. These offenders are followed up (or followed back) over a period of time and
their reoffending recorded. Statistical analysis can then identify the factors or
combinations of factors that are most reliably related to reoffending. These results
can be used in a tool that allows an assessor to collect information about a
particular person connected to the factors known to be related to offending. This
information can be turned into a score (for example, this offender is at 17% risk of
reoffending). The score predicts the likelihood of an offender reoffending based on
the previously observed reoffending rates of offenders that share similar
characteristics.*

Actuarial risk assessment tools are valuable because they provide evidence based
and empirically validated predictions of reoffending risk.”® Meta-analyses have
found that actuarial risk assessment instruments predict reoffending more
accurately than unstructured clinical assessments of risk.** In international
jurisdictions, parole decision makers have been criticised for paying insufficient
attention to the risk of reoffending scores generated through actuarial risk
assessment instruments.>® The recent Callinan review of the Victorian parole

50. Information provided by NSW, State Parole Authority (3 September 2013).
51. NSW, State Parole Authority, Submission PA14, 8.

52. NSW Sentencing Council, High Risk Violent Offenders: Sentencing and Post-Custody
Management Options (2012) [2.74]-[2.78].

53. GRPalk,JEFreemanandJDDav ey, AfAustralian Forensic Psychol ogi
Utility of Actwuarial Versus Clinical Assessment

(paper presented at 18th Conference of the European Association of Psychology and Law,
Maastricht, 2008) 2, 7.

54. S D GottfredsonandLJMor i arty, AClIinical Versus Actua

rial
Deci sions: Should One ReplFademl Ptobaton BtWh Grévéand 2 0 0 6 )

ot her s, A ClMeochanica Predi¢tom: & Meta-A n a | 2000518 Psychological
Assessment 19; JR P Ogloffand MRDavi s, fAAssessing Risk for
Cont e x Clappellrand® RWilson (ed) Issues in Australian Crime and Criminal Justice

for I

Judg
0 (

I
:

Vi ol ence

(LexisNexis, 2005) 294, 306-307; PMHar r i s, AWhat Community Supervision
ni cal

Know About Actuari al Ri sk AssessmehRdaderahnd Cl i
Probation 8.

55. Home Office, The Parole System in England and Wales: Report of the Review Committee,

Cm532(1988)[330]; SShut e, fAParol e and Radfield(ed,\hete s ment 0 i

Release? Parole, Fairness and Criminal Justice (Willan Publishing, 2007) 21, 32-34; S Shute,

n

J u

N

fiDoes Parole Work? The Empirical Ev2@hmBtate from Engl ar
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system recommended that the Victorian parole decision maker should be required

to have regard to the results of a validated tool such as the LSI-R when making the

parole decision.*®

The parole decision makers of more than 30 US states as well as the national US

Parole Commission and the Parole Board of Canada have direct regard to a risk

assessment instrument in their decision making.”” The Parole Board for England

and Wales must currently have regard to any actuarial risk assessments.*® A 2007

evaluation of the actuarial risk assessment instrument used by the parole decision

maker in Connecticut stated:

The use of parole risk instruments that impartially assess factors that are known
to be related to recidivism has created more uniformity as well as helping to
reduce disparity in parole decisions. Parole risk instruments assist parole
boards with making rational, consistent and unbiased decisions. Parole boards
still have the discretion to consider mitigating or aggravating factors that may
not be accounted for by the risk instruments themselves; however risk
instruments provide an objective assessment as a starting point.>®

At t he s ame ti me, S ome clinicians have Cr |

reoffending risk scores generated by actuarial risk assessment tools on the basis

that the results can be misleading and create an illusion of certainty.®® There is a

complex literature around risk assessment tools and not all tools perform equally

well for all types of offenders. Some critics also point out that the score really relates

to a population of offenders similar to the offender in question, rather than to the

offender him or herself.® Commentators have noted that the scoring of the LSI-R

involves some exercise of clinical judgement by Community Corrections officers®

and have raised concerns about whether individual officers can use and score it in a

way that is consistent.®® Academics have also raised concerns about the use of
Journal of Criminal Law 315, 328-330; HM Prison Service, Comprehensive Review of Parole and
Lifer Processes (2001) 87-88.

56. I Callinan, Review of the Parole System in Victoria (2013) 95.

57. See, eg, Arkansas Parole Board, Policy Manual (2013) 2.2; CRS § 17-22.5-404 (2013); CT Gen
Stat § 18-81z (2012); lowa Code § 904A.4(8); US Parole Commission, Rules and Procedures
Manual (2010) 2.20; Parole Board of Canada, Decision-Making Policy Manual for Board
Members (2nd ed, 2014) 2.1.6-7. See also A Robinson-Oo s t , fiEval uati on as the P
of the Parole Board: An Analysis of New York Statec¢
CUNY Law Review 129, 144; S Ratansi and S M Cox, Assessment and Validation of
Connecticut s S a(Caneectitut Stasistical Armalyss Centere2007) 10-11.

58. Parole Board for England and Wales, Oral Hearings Guide (2013) annex G6; Guidance to
Members (2013).

59. S RatansiandSMCox,Assessment and Validation of Connecticut
(Connecticut Statistical Analysis Center, 2007) 18.

60. DJCookeandCMi c hi e, AVi ol ence Risk Assessment: Chall enc
B McSherry and P Keyzer (ed) Dangerous People: Policy, Prediction and Practice (Routledge,

2011) 147.

61. DJCookeand C Michie, fAViolence Risk Assessment: Chall
B McSherry and P Keyzer (ed) Dangerous People: Policy, Prediction and Practice (Routledge,

2011) 147, 149-150.

62. J M Byrne and A Pattavina, AfAssessing the Role of Clinical and /
Evidence-Based Community Corrections Systepterall ssues to
Probation 64, 65-6.

63. JAustin, fAHow Much Risk Can We Take? dheoMs8ucE2006)

70(2) Federal Probation 58; JM ByrneandAPatt avi na, fAAssessing the Rol
Actuarial Risk Assessment in an Evidence-Based Community Corrections System: Issues to
Consi der o (Faderal @rpbatibio64,59%; J Austin and others, Reliability and Validity
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actuarial risk assessment tools to assess certain groups of offenders (such as
Aboriginal offenders and female offenders) when the tool has not been validated for
those groups.*

Additionally, many actuarial risk assessment tools (such as the Static-99R) rely only
on static risk factors to generate an assessment of the risk of an offender
reoffending. Static factors include such factors as age at first arrest and number of
prior convictions. Relying on static factors means that the score is not sensitive to
dynamic (changing) factors, such as an
to treatment.®® The LSI-R does consider dynamic risk factors. However, other
commentators have criticised the inclusion of dynamic factors on the basis that they

increase finoised and actually redu®e the

Scotland is a leader in offender risk assessment. It has created an independent
Risk Management Authority (RMA) that accredits specialised clinicians to assess
the reoffending risks posed by the limited group of serious violent or sex offenders.
The RMA also has a role in leading best practice offender risk assessment. The
RMA mandates the structured professional judgement (SPJ) approach to risk
assessment.®” The approach may use the results of actuarial risk assessment tools
but also incorporates other clinical factors. The SPJ approach is carried out
according to a tool that ensures that the resulting risk assessment and synthesis of
risk factors into a risk rating is structured and transparent rather than unstructured
and instinctive.® Although they incorporate clinical judgement, SPJ tools are
empirically validated. The RMA publishes a directory of the available actuarial and
SPJ tools with information about their reliability and validity.®®

SPJ risk assessment tools overcome some of the problems with actuarial risk
assessment | for example, SPJ assessments are individualised and can pay
sufficient attention to dynamic factors, while still generating an evidence based and
empirically validated result. Several of the risk assessment tools approved in
Corrective S e Camipaenditsn ofN/As¥éésments are SPJ tools (for
example, the HCR-20). However, the expertise required for SPJ assessments
means that they are time consuming and expensive,’ particularly compared to the

Study of the LSI-R Risk Assessment Instrument (Institute on Crime, Justice and Corrections,
2003).

64. Australian Justice Reinvestment Project, Submission PA24, 5.
65. NSW, State Parole Authority, Submission PA14, 8; G R Palk, J E Freeman and J D Davey,

of fend

pred

fifAustralian Forensic Psychologistsd Perspectives on t

Assessment for Predicting Recidivism Among Sex

Conference of the European Association of Psychology and Law, Maastricht, 2008) 7-8.
66. C Baird, A Question of Evidence: A Critique of Risk Assessment Models Used in the Justice
System (National Council on Crime and Delinquency, 2009) 3-5.

67. Scotland, Risk Management Authority, Standards and Guidelines for Risk Assessment (2006) 7;
see also NSW Sentencing Council, High Risk Violent Offenders: Sentencing and Post-Custody
Management Options (2012) 22-23.

68. SeeJRPOgloffandMRDavi s, fAAssessing Risk for Violence

D Chappell and P R Wilson (ed) Issues in Australian Crime and Criminal Justice (LexisNexis,
2005) 294, 315-317.

69. Scotland, Risk Management Authority, RATED: Risk Assessment Tools Evaluation Directory
(version 2, 2007).

70. RDarjeeandKRussel |, i T h end Besteneirgy oftHgmR i sak Of f ender s
in B McSherry and P Keyzer (ed) Dangerous People: Policy, Prediction and Practice (Routledge,
2011) 217, 231.
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LSI-R which can be completed by Community Corrections officers. Scotland only
uses SPJ assessments for a small group of very serious offenders. Corrective
Services NSW already uses the SPJ approach for the serious offenders assessed
by the Serious Offender Assessment Unit but it would be very resource intensive to
extend it to a broader population of offenders.

Stakeholder 6 vi ews on the way SPA consi

Stakeholders put forward a range of conflicting views about the desirability of relying
on the results of risk assessment tools when making the parole decision. SPA did
not support any changes to the way it currently assesses risk of reoffending.”

The NSW Bar Association argued that, because validated actuarial risk
assessments have been shown to be more accurate than unstructured judgement,
SPA should only depart from an LSI-R r i s k a s s theyes areecorhpelliig
reasons t?&imithdy, tre ®dlice portfolio submitted that SPA should adopt
the risk assessment tool that has been shown to have the best validity and reliability
in predicting reoffending.” In contrast, the Aboriginal Legal Service stated that SPA
already places too much reliance on results from the LSI-R when it is assessing
reoffending risk, submitting:

The ALS is in favour of an instinctive synthesis approach which draws upon
various sources of information and material to assess the risk that an offender
poses, rather than placing reliance upon actuarial risk assessment
instruments.”

The Law Society of NSW agreed, submit
difficulties that SPA faces when it makes decisions about risk and are of the view
that each case should be ®Tonsidered on

NSW Young Lawyers cautioned that reliance on the LSI-R risk score may lead to a
form of double counting, as this score contributes to other factors i such as security
classification, program participation and the recommendation from Community

t

e

ng

ts

Correctionsit hat SPA also consider s. NSW Young

the LSI-R is a useful tool for assessing risk and can help overcome potential
problems pertaining to the partiality of decision-makers, [we are] of the view that the
illusion of certainty must be avdédided

Our view on the way SPA considers risk assessment results
Risk assessment in the parole context is a very difficult and complex task. As a
general rule, we prefer an approach to risk assessment that is structured and

when

evidence based. UK r esearch has found that parole

i nstinctive ri sk assessment tends to

71. NSW, State Parole Authority, Submission PA14, 8.

72. NSW Bar Association, Submission PA11, 7.

73. NSW Paolice Force and NSW Ministry for Police and Emergency Services, Submission PA16, 4.
74. Aboriginal Legal Service (NSW/ACT) Ltd, Submission PA2, 6-7.

75. Law Society of NSW, Submission PA5, 4.

76. NSW Young Lawyers Criminal Law Committee, Submission PA8, 12.
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greatly compared to the risk rating produced by a validated risk assessment tool.”” If
SPA were to rely on more cautious instinctive assessments of risk and refuse parole
to low risk offenders, many offenders could be kept in custody to prevent a relatively
small number of likely further offences.”® Overestimation of risk could also lead to
many offenders being refused parole and being released at the end of the head
sentence with no parole supervision, which may be counterproductive.

In an ideal world, SPA would have access to a risk assessment result for every
offender it considered, generated by an experienced clinician through a validated
and comprehensive approach like the SPJ method. SPA could be required to take
into account the risk prediction generated by such an assessment. However, given
the costliness of the SPJ approach, such assessments are not realistic except for a
small group of the most serious offenders.

By contrast, every offender that SPA considers has been assessed using the LSI-R.
We note that parole decision makers in several overseas jurisdictions must consider
results from similar actuarial risk assessment tools. We also appreciate the

attraction of SPAG6Gs decisions being more

prediction generated by evidence based tools like the LSI-R. At the same time, we
note the drawbacks and criticisms of actuarial risk assessment tools. In this context,
we are not prepared to recommend that SPA be required to have regard to the
results of a particular actuarial risk assessment tool when making the parole
decision.

We do think, however, that SPA should have access to any risk prediction results
generated by an evidence based risk assessment tool. We recommend that the
Community Corrections pre-release report to SPA include details of any risk
assessment tools used by Corrective Services NSW to assess the offender and
their results. In practice this will involve SPA, at the very least, noting the results of
the LSI-R.

The results of such tools will only be usefulininf or mi ng SPA&6s deci

SPA members have the knowledge and awareness to give this information its

S i

strc

on

appropriate weight. SPA6s Community Correctic

expertise already but other members may have limited understanding of the nature
and operation of such tools.

Legal Aid NSW submitted that SPAG6s member sh

forensic psychol ogi st or psychiatri st
understand and critically analyse any information regarding risk that is put before
t h e thWe discuss this proposal in Chapter 8 but conclude that it would be better if
SPA is not formally required to include such professionals in its membership.®
However, we do recommend there that all SPA members should undergo an

77. R Hood and S Shute, The Parole System At Work: A Study of Risk Based Decision-Making,

Research Study 202 (Home Office, 2000) ; R Hood

Long-Ter m | mpr i s on mBritish dourfalodCridinology 371.

78. R Hood and S Shute, The Parole System At Work: A Study of Risk Based Decision-Making,
Research Study 202 (Home Office, 2000) 60-61.

79. Legal Aid NSW, Submission PA4, 15.
80. Para[8.52]-[8.55].
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enhanced program of professional development and evaluation. Instead of a
specialist forensic psychologist or psychiatrist member, we recommend that all SPA
me mber s o p r develmnent onolidé training in the value, uses and
limitations of risk assessment tools, and particularly the LSI-R. This would ensure
that members can include risk assessment results in their decision making with an
awareness of what such results can and cannot tell them.

We also recommend t hat QpératingsGuidelnesmleonttrisk
assessment be amended to reflect better the role of risk assessment in the parole

context. The Operating Guidelinescur r ent | y e x p ebe assessédfagander s

low risk of committing serious offences on parole, particularly sexual or violent
of f e nliefore arole will be granted.® This requirement conflicts with our
preferred overall test for release on parole (Recommendation 4.1) and should be
removed. Rather than requiring offenders to be low risk, our proposed test requires
SPA to be satisfied that parole is in the interests of the community, taking into
account the risk to community safety if the offender is released (which includes the
risk of reoffending as well as the seriousness of likely reoffending), the reduction in
risk likely to be achieved through parole supervision, the risk to community safety if
the offender is released with no period of parole supervision or a shorter period of
parole supervision and the extent to which parole conditions can mitigate the risk.
The Guidelines should reflect this.

Recommendation 4.5: The State Parole Authoritydb s use of ri sk

assessment results

(1) The Community Corrections pre-release report should include the
results of any evidence based risk assessment tool used by
Corrective Services NSW to assess the offender.

(2) The St at e Parole Authority me mber s o

program should include training in the value, uses and limitations of
risk assessment tools, particularly the Level of Service Inventory-
Revised (LSI-R).

3The requirement iOperatindy €uidefines thai ran t y 0 s

offender must generally be assessed as low risk before being
granted parole should be removed. Instead, the Operating
Guidelines should emphasise that risk assessment results should be
given weight in accordance with the legislative framework for
assessing release on parole set out in Recommendations 4.1-4.4.

Security classification

S P A ©perating Guidelinescurrently state that i wh
principle an inmate should achieve ... a low level of prison classification indicating
acceptable behaviour and progress in custody and a satisfactory record of conduct
in custody, particularly with regard
granted parole.??

81. NSW, State Parole Authority, Operating Guidelines (2012) cl 2.3(f).
82. NSW, State Parole Authority, Operating Guidelines (2012) cl 2.3(b).
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4.74  The current system of security classification is complex. The CAS Regulation sets
out seven different security classification levels for males (AA to C3) and five for
females (Category 5 to 1), as well as two additional escape risk classifications (E1
and E2).%% Offenders can have difficulty progressing to lower classifications for a
range of reasons, including lack of time (classification is generally only reviewed
annually), immigration status, or because they have attracted an E classification.

475  We discuss the system of security classification and the difficulties offenders can
have in navigating this system in Chapter 14.3* In Chapter 14, we also recommend
that the system of security classification be streamlined and simplified to reduce the
barriers to progression.®® Corrective Services NSW has indicated that it is
investigating the possibility of simplifying the system of security classification.

Stakehol dersdé views on the way SPA con
476  The NSW Bar Association submitted that SPA should not cons i der an offende

security classification when making the parole decision. The NSW Bar Association

argued:

An of fenderds behaviour in custody, evidence of
reports, is the relevant matter to be taken into account. The security

classification is only secondary evidence of this and, of itself, is of little

relevance. In the case of an escapee, the classification may stem from conduct

which occurred years before the present period of incarceration.

477  Justice Action also submitted t h at SPA shoul d not take an
classification into account, preferring that SPA assess offenders on their
preparedness to enter the community.?’

478  Legal Aid NSW, the Law Society of NSW, NSW Young Lawyers and the Aboriginal

Legal Service did n ot specifically object to SPA consi
classification. However, all four organisations submitted that SPA should consider
the reasons behind an offenderoés failure to

These organisations stressed that failure to achieve a low security classification
does not necessarily indicate a heightened risk to the community.®

479 The NSW Depart ment of Justice al so submitt
classification might not accurately reflect the chances of the offender being
successful on parole. The Department pointed out:

In many cases the security classification given to an inmate reflects behaviour in
custody at a particular time, or for a particular situation/incident, which is not

83. Crimes (Administration of Sentences) Regulation 2014 (NSW) cl 24(1), cl 25(1), cl 26(1).
84. Para [14.14]-[14.21], [14.25], [14.36].

85. Para [14.53]-[14.55] and Recommendation 14.1(4).

86. NSW Bar Association, Submission PA11, 6.

87. Justice Action, Submission PA13, 3.

88. Legal Aid NSW, Submission PA4, 13; Law Society of NSW, Submission PA5, 4; NSW Young
Lawyers Criminal Law Committee, Submission PA8, 11; Aboriginal Legal Service (NSW/ACT),
Submission PA2, 6.
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necessarily synonymous with behaviour in the community, for example a fight
between two inmates may not be indicative of behaviour in the community.89

The Department also stressed that SPA must keep in mind, regardless of security
classification, the risks to the community if an offender is refused parole and then
released at the end of the head sentence without any support or supervision.®

SPA was mainly concerned that some offenders could not make timely progress to
lower classifications during their sentences, either because they had an
E classification or had spent significant time on remand.”* The Police portfolio
submitted that security classification should be a significant factor in parole decision
making, no matter the reasons behind an offender receiving that classification.®?

Our view on the way SPA considers security classification

An offenderdés security classification

are relevant for parole decision making. Such f actors include
history, seriousness of the offence, behaviour in custody, risk to the community and
results of risk assessment tools.”® The lists in s 135(2) and s 135A of the CAS Act
already require SPA to consider these factors when it makes decisions about
parole. Inthisway, SPAG6s consideration of secur.i
of double counting.

More importantly, we agree with the NSW Bar Association that security
classification is effectively only secondary evidence of such matters. It may not
always be particularly accurate or reliable secondary evidence, as several
stakeholders pointed out, because security classification is an administrative tool.
Its purpose is to assist in managing offenders and correctional centres.

i s ba

It may be difficult for SPA to avoid takihg an of fender 6s security

account entirely when an offender has a high classification. SPA could consider, in
addition to the <classification itself
progress to a low classification. Depending on what these reasons are, SPA could
deci de how much wei ght t o gi ve t he
assessment of the risks posed by the offender and the reduction in risk likely to be
achieved through parole. In consultations, some stakeholders supported this option,
although others noted that SPA might not always have good information about the
reasons for an offenderods failure to
consider that SPA should take these reasons into account if they are known.

We also recommend that the current SPA operating guideline that suggests an
offender should achieve a low level classification should be qualified by the
observation that offenders with a higher level of prison classification, who otherwise
meet the requirements for a grant of parole may still be suitable for parole.

89. NSW Department of Justice, Submission PA32, 10.
90. NSW Department of Justice, Submission PA32, 10.
91. NSW, State Parole Authority, Submission PA14, 7.
92. NSW Paolice Force and NSW Ministry for Police and Emergency Services, Submission PA16, 4.

93. Corrective Services NSW, Offender Classification and Case Management Policy and Procedures
Manual (2014) ch 13.1.
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Recommendation 4.6: The State Parole Aut hor it yés considerat: i

security classification

The State Par OderatinghQuiddines shaulg gravide that if
an offender has failed to achieve a low level of prison classification, the
Authority should, when considering whether to grant parole, take into
account:

(@) any reasons for the failure to achieve a low level of prison
classification, and

(b) that an offender with a higher level of prison classification, who
otherwise meets the requirements for a grant of parole, could still be
regarded as suitable for parole.

Completion of Haustody rehabilitation programs

Corrective Services NSW conducts a number of offender behaviour change
programs in custody.* These programs follow a group therapy format to address
issues such as sex offending, violent offending, gambling addiction and alcohol and
other drug dependence. The aim of these programs is to reduce reoffending by

treating an underlying problem comnSemet ed

of the in-custody group behaviour change programs conducted by Corrective
Services NSW include:

A for sex offenders: the CUBIT program, CORE Moderate program, Deniers
program and the Self-Regulation program: Sexual Offenders

A for violent offenders: the Violent Offender Therapeutic Program (VOTP), Self-
Regulation Program: Violent Offenders, EQUIPS Aggression and EQUIPS
Domestic Abuse

A for general offenders: EQUIPS Foundation, and

A for offenders with substance abuse and other addiction issues related to their
offending behaviour: EQUIPS Addiction, the Intensive Drug and Alcohol
Treatment Program (IDATP), and the Ngara Nura program.

t

(0]

on

a

The pre-release Community Corrections report to SPAaddr e stshees of f ender 6s

willingness to participate in rehabilitation programs, and the success or otherwise of
hisorherparti ci pati on °SPAdooks ht wipether the affended has
achievedii s at i s f ac too of progcamsrand ceurses aimed at reducing their
offending behaviourd and generally refuses parole if the offender has not
satisfactorily completed these programs.” SPA does take into account an

of fenderdéds <circumstances whetoaccesslaprogamf ender

although the Operating Guidelines state:

94. The EQUIPS suite of programs (Foundation, Aggression, Addiction, Domestic Abuse) are also
run in the community at Community Corrections Offices for eligible and suitable offenders under
supervision in the community.

95. Corrective Services NSW, Compendium of Correctional Programs in NSW (2013) 1.
96. Crimes (Administration of Sentences) Act 1999 (NSW) s 135A(e).
97. NSW, State Parole Authority, Operating Guidelines (2012) cl 2.3(c).
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An inmate's inability to access programs because of prison location, protection
status, gaps in service provision or any other reason may not solely be used to
justify release to parole. In such situations, parole should only be granted where
relevant factors are met and the Authority is of the view that having regard to
Section 135 of the Crimes (Administration of Sentences) Act 1999 it is
appropriate to make a parole order.*®

Lack of access tim-custody rehabilitation programs

Some offenders may simply be unwilling to complete in-custody rehabilitation
programs. However, stakeholders raised lack of access to such programs for
otherwise willing offenders as a critical issue.®® In brief, the barriers to access raised
by stakeholders included:

A cognitive impairments
A poor literacy
A

mental health impairments

>\

insufficient time as a sentenced prisoner

>

insufficient planning during the sentence to ensure programs can be started and
completed, including lack of communication with offenders about what programs
are likely to be required

>

lack of targeted appropriate programs

>\

long waiting lists and demand for program places outstripping supply

>

security classification barring access to programs

>

transfers between correctional centres precluding or interrupting programs

>

association and protection issues, and

>

scheduling of programs at long intervals and at different correctional centres.

Given the emphasis that SPA places on completion of in-custody rehabilitation
programs, these barriers to access represent a significant and systemic problem.
Corrective Services NSW does attempt to open program participation as far as
possible to offenders with cognitive impairments. The Statewide Disability Services
branch of Corrective Services NSW provides advice to other Corrective Services
NSW staff members about how cognitively impaired offenders can be supported to
participate in programs and no prisoner with a disability can be excluded from any

98. NSW, State Parole Authority, Operating Guidelines (2012) cl 2.6.

99. Public Interest Advocacy Centre, Submission PA1, 7, 9; Aboriginal Legal Service (NSW/ACT),
Submission PA2, 5; Chi | dr e n GubmiSSouRAS, 5; adgal AIBNBW, Submission
PA4, 12; Law Society of NSW, Submission PA5, 3-4; NSW Young Lawyers Criminal Law
Committee, Submission PAS8, 10; NSW Bar Association, Submission PA11, 6; Justice Action,
Submission PA13, 3; NSW, State Parole Authority, Submission PA14, 7; NSW, State Parole
Authority, Submission PA19, 1; K Marslew, Submission PA15; Women in Prison Advocacy
Network, Submission PA20, 10; N Beddoe, Preliminary Submission PPA1, 5; Mental Health
Commission of NSW, Submission PA56, 3, 5. See also A Grunseit, S Forell and E McCarron,
Taking Justice Into Custody: The Legal Needs of Prisoners (Law and Justice Foundation of
NSW, 2008) 170-171.
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program without contacting Statewide Disability Services.'® Corrective Services

NSW also tries to create versions of programs specifically for offenders with

cognitive impairments.*® Similarly, Corrective Servi ces NSW6s policy is
literacy should not exclude a prisoner from a program. Instead, action should be

taken to meet the needs of the individual, such as providing extra assistance with

reading and writing tasks, or delivering the program in a way that does not rely on

reading and writing.*%

490 In Chapter 14, we discuss the case management of offenders in custody, and the
ways that improved case management could lessen or remove some of the barriers
to program access identified by stakeholders. However, improvements in case
management will never entirely resolve these problems. In this context, the way that
SPA takes program patrticipation into account is a difficult and controversial issue.

491  Most stakeholders accepted the relevance of completion of in-custody rehabilitation
programs for a parole decision maker. However, many suggested that SPA should
take into account the situation of an offender who was unable to access a program
for reasons beyond his or her control.’®® The NSW Bar Association also submitted
that SPA should very carefully consider whether a similar program is available in the
community before refusing parole on the basis that an offender has not completed a
custodial rehabilitation program.*®*

492 A majority of SPA submitted that no change is necessary to the way it currently
takes completion of in-custody rehabilitation programs into account when making
the parole decision.'® Similarly, the Police portfolio argued that, as release on
parole is not a right, completion of in-custody program should be a major
consideration.'®

OQur view on completion of rehabilitat
493 On the one hand, there is an issue of basic fairness. It seems unfair for an offender

who is willing to make progress in his or her rehabilitation to be denied parole

because the offender has been unable to access a recommended in-custody

program. In these circumstances, it can be argued that SPA, when making the

parole decision, should take into account the reasons why an offender was unable

to access a program.

4.94  On the other hand, an offender who has not completed a recommended program is
essentially an fAuntreatedo offender. Whether
of fenderds control, the effect is the same:

100. Corrective Services NSW, Offender Classification and Case Management Policy and Procedures
Manual (2012) [24.1.5].

101. See, eg, NSW Department of Attorney General and Justice, 2012-13 Annual Report (2013) 24.
102. Corrective Services NSW, Compendium of Correctional Programs in NSW (2013) 8.

103. Aboriginal Legal Service (NSW/ACT) Ltd, Submission PA2, 5; Legal Aid NSW, Submission PA4,
13; NSW Bar Association, Submission PA11, 6; NSW Young Lawyers Criminal Law Committee,
Submission PA8, 10; Women in Prison Advocacy Network, Submission PA20, 10-11; Law
Society of NSW, Submission PA5, 3-4; NSW, State Parole Authority, Submission PA14, 7.

104. NSW Bar Association, Submission PA11, 6.
105. NSW, State Parole Authority, Submission PA14, 7.
106. NSW Police Force and NSW Ministry for Police and Emergency Services, Submission PA16, 4.
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program recommended by Corrective Services NSW as necessary to reduce his or
her risk of reoffending. Since SPA must be primarily concerned with community
safety, it is difficult to see how considerations of access to programs should be
allowed to affect its decision to refuse parole.

Despite this conclusion, SPA must be careful only to have regard to participation in
programs that are relevant and appropriate to that offender and likely to reduce risk
to the community. The NSW Department of Justice stated:

There should be a balance between the risk to the community of an offender not
being given a period of community supervision prior to expiration of their head
sentence, and the risk of non-completion of a program in custody which the
inmate may have not had access to given resource limitations. The assessment
made for intervention, that is, is the program necessary or of likely benefit to the
offender, is of vital importance.107

The Department also noted that it ivestoi
all ow each case to be assessed on its
than having a presumption that offenders participate in programs.*®

We strongly agree with the NSW Department of Justice that there should not be a
default presumption that offenders participate in programs. An offender should only
be required to complete those programs that are likely to reduce the risk of
reoffending or that prepare offenders to participate in those programs. In making its
decision under s 135(1), SPA should consider the likely reduction in risk to be
achieved through an in-custody program in the context of the reduction in risk likely
to be achieved through parole, and the overall risk that the offender would pose if
paroled. It is not always possible, without increasing the risk to the community, to
provide community based programs that address the criminogenic needs of some
offenders, especially high risk offenders. However, where there are appropriate

mport
Al ndi

community based pr ogr amsmeatroidthewdk mdicatess$hBtA6 s a s

parole is otherwise appropriate, completion of programs in custody should not be
emphasised over completion of similar programs on parole. In both of these areas,
SPA must rely to a significant extent on the expert advice provided by Community
Corrections about which programs are necessary and the setting in which they
should be delivered.

Recommendation 4.7: The State Parole Authorityd s appr oachn t
custody rehabilitation programs

The Stat e P ar @pkratingGuitehinesrshould/b& amended to
the following effect:

(a) Where an offender has not completed a recommended in-custody
rehabilitation program for reasons beyond his or her control, the
Authority should not take those reasons into account.

(b) The Authoritys houl d take into account an
lack of participation) only in those programs likely to reduce that

107. NSW Department of Justice, Submission PA32, 10.
108. NSW Department of Justice, Submission PA32, 10.
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particul ar of fenderdéds reoffending risk, C
participate in those programs.

(c) The Authority should take program participation into account on a
case by case basis when making the parole decision.

(d) The Authority should consider whether the offender could, without
increased risk to the community, complete a recommended program
in the community.

Participabn in prerelease external leave

497  Pre-release leave from a correctional centre allows offenders to experience time in
the community to prepare them for full release on parole. There are currently three
main categories of leave available to offenders:

A escorted internal leave (outside the correctional centre but within the
correctional complex/property)

A escorted external leave (outside the correctional complex/property), and
A unescorted external leave (outside the correctional complex/property).

498  We describe the current system of pre-release leave in Chapter 15.1%°

499  External leave offers a number of benefits, including:

A gradual acclimatisation to community life for institutionalised prisoners,
increasing their independence and ability to take responsibility for themselves

A Corrective Services NSW <can test t he appr
proposed accommodation

A offenders have an opportunity to reintegrate with family

A offenders can establish positive community support networks, such as
churches, charities, community organisations and prisoner support groups, to
rely on when released

A offenders can establish support from specialist services such as housing
agencies, doctors, counsellors and psychologists, and

A offenders can obtain employment, which may be ongoing after release, or
participate in external education or training.**

4100 External | eave al so provides a test of an off
with conditions in the community.

4101 S P A ©®perating Guidelines state that, while there will be exceptions, in principle,
serious offenders and other long term inmates should have participated in pre-
release external leave in order to be granted parole.*** Although it does not have a

109. Para [15.12]-[15.38].

110. Corrective Services NSW, Offender Classification and Case Management Policy and Procedures
Manual (2014) [20.1.8].

111. NSW, State Parole Authority, Operating Guidelines (2012) cl 2.3(g).
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firm rule, SPA has advised us that it generally considers offenders serving non-
parole periods of more than f'% Qe reyieswafras
sample of 97 cases where SPA refused parole found the failure to complete
external leave was a relevant consideration for a majority of the serious offenders
refused parole.™® On the other hand, lack of external leave participation was only a
consideration for one non-serious offender. In this case, SPA refused parole due to
lack of leave because the offender had been cycling in and out of custody over a
long period of time and was severely institutionalised.

As with in-custody rehabilitation programs, some offenders can have difficulty
participating in external leave for reasons beyond their control. Such reasons

e

AL

i nclude t he of fender 6s secund & wponsol s si fi c

unescorted leave, insufficient planning for leave to take place before parole
eligibility, and the complex rules governing access to leave. We discuss some ways
to reduce these barriers to access in the context of improved in-custody case
management in Chapter 14. In Chapter 15, we examine the ways external leave
arrangements could be streamlined and consider some other transitional options
that could supplement external leave arrangements to help offenders to bridge the
gap between custody and the community.

Despite any improvements that can be made, there will likely always be some
offenders who cannot (and possibly should not) access external leave. In this
context, it is important to consider the extent to which SPA should take participation
in external leave into account. Stakeholders have argued that, where an offender
has been unable to access external leave, SPA should consider the reasons that
leave was not granted and whether these were beyond the control of the
offender.***

This issue is similar in some ways to the issue of in-custody rehabilitation programs
discussed earlier'™ except that there is less evidence that external leave reduces
the risk of reoffending. Work release has been shown to reduce reoffending risk*'®
but the effects of other types of leave (such as day leave and weekend leave) are
not known empirically. It is nonetheless to be expected that the experience of
external leave would help to transition a serious offender or other long term inmate
to the community and would also provide a test of parole readiness. With these
expected outcomes, external leave contributes, albeit indirectly, to the value of
parole as a means of reducing the risk of re-offending. The value of external leave
will vary from case to case. We, therefore, consider it desirable for there to be some
flexibility in the way SPA takes participation in external leave into account. Where a
serious offender or other long term inmate has failed to participate in external leave,
we recommend that SPA should consider whether the failure has been for reasons
beyond the offenderés control

112. Information provided by the NSW, State Parole Authority (14 March 2014).
113. See Appendix D for more information about our review of parole refusal decisions.

114. NSW Young Lawyers Criminal Law Committee, Submission PA8, 16; Roundtable: legal
practitioners, Consultation PAC21; Shopfront Youth Legal Centre, Consultation PAC22.

115. Para [4.86]-[4.96].

116. E Drake, Inventory of Evidence-Based and Research-Based Programs for Adult Corrections
(Washington State Institute for Public Policy, 2013) 7.
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Concerns have been raised more generally about the presumption that external
leave is necessary. L e g a | Aid NSW submitted that
placed on pre-release le a v e, even when an of f enfdrean
extended pe tiwediscoss thig problemdin Chapter 15.

We consider that the general presumption that external leave is necessary for
serious offenders and other long term inmates should be moderated by guidance
about the weight that should be given to the failure to participate in external leave.
In our view SPA should focus on the purpose of external leave as a transitional and
preparatory experience for the offender. We therefore recommend that where a
serious offender or other long term inmate has not been able to access leave, SPA
should consider whether leave is hecessary or whether an alternative preparatory or
transitional experience would be sufficient to prepare the offender for parole.

Recommendation 4.8: The State Parole Authorityds consi der at
external leave participation

The State Parole Authori t yQperating Guidelines about serious
offenders or other long term inmates having failed to participate in pre-
release external leave should be amended to the following effect:

(a) The presumption that serious offenders and other long term inmates
should have undertaken pre-release external leave should be
removed.

(b) In deciding what weight to give to the failure, the Authority should
take into account:

i) whet her the failure was for reaso
and

(i) whether the offender 6 s participation i n
transitional options would be sufficient to prepare the offender for
parole.

Accommodation and homelessness

S P A O@perating Guidelines state that, while there will be exceptions, in principle an
offender should have suitable post-release plans, including suitable
accommodation, before being granted parole.**® The Community Corrections report
mu st include det ai |-sleasefplars mand pldnhed podtealedss
accommodation.™® Community Corrections will recommend against parole in the
report unless the offender has suitable post-release accommodation.

Many offenders do not have any obvious post-release accommodation options
when they are approaching parole eligibility. In the months before SPA considers an
offender, Community Corrections officers from the Parole Unit attached to the
of fender 6s correctional centre wi ||

offender if he or she has not been able to propose any accommodation options. Any

117. Legal Aid NSW, Submission PA33, 10.
118. NSW, State Parole Authority, Operating Guidelines (2012) cl 2.3(d).
119. Crimes (Administration of Sentences) Act 1999 (NSW) s 135A(c).
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accommodation identified by an offender or the Parole Unit must pass a suitability
assessment carried out by the closest Community Corrections office before being
considered fisuit al Te local Conomumito Coaectiorns roffice
and the Parole Unit must reach agreement about the suitability of any proposed
accommodation.'*

We discuss the difficulties of finding accommodation for offenders and the problems
with the suitability assessment process in Chapter 3 in the context of court based
parolees.’® It is this group that has most difficulty in arranging suitable
accommodation. We make some recommendations that may reduce the number of
offenders who struggle to find suitable post-release accommodation. In Chapter 14,
we discuss ways that the gap between custody and the community could be better
bridged throug-hedmhtd edogemment foiganisations.”®® This
could help more offenders arrange accommodation before release.

Even with these changes, there is always likely to be a shortage of accommodation

forexxpri soner s. It is in this 1light t hat

making practice with regard to post-release accommodation.

Stakehol dersdé views on the way SPA

The Police portfolio did not support any changes to the way SPA takes
accommodation (or lack of suitable accommodation) into account.*** However,
several other stakeholders submitted that lack of suitable accommodation should
not be a blanket barrier to achieving parole.'* These stakeholders generally saw

Community Correct i ons 0 and SPAOGsS i nsi sreleasec e

accommodation as unfairly penalising those offenders with no community support.

e

AL

we
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Stakehol ders emphasised that an offender 6s

considered on a case by case basis, and that an offender should only be refused
parole on the basis of homelessness if it can be shown that, for that particular
offender, a lack of suitable accommodation is likely to elevate the risk to the
community.®® Some stakeholders explicitly submitted that homelessness should not
be equated with an increased risk of criminality.'?” The Women in Prison Advocacy

Net wor k al so submitted that SPAGs emphasi ¢

120. Corrective Services NSW, Community Corrections Policy and Procedures Manual (2013)
section K part 3.

121. Corrective Services NSW, Community Corrections Policy and Procedures Manual (2013)
section K part 3.

122. Para [3.33]-[3.59].

123. Para [14.65]-[14.68].

124. NSW Police Force and NSW Ministry for Police and Emergency Services, Submission PA16, 4.

125. Legal Aid NSW, Submission PA4, 14; NSW Bar Association, Submission PA11, 6; NSW Young
Lawyers Criminal Law Committee, Submission PA8, 11-12; Public Interest Advocacy Centre,
Submission PA1, 9; Law Society of NSW, Submission PA5, 4; Women in Prison Advocacy
Network, Submission PA20, 11.

126. NSW Bar Association, Submission PA11, 6; Legal Aid NSW, Submission PA4, 14; Law Society
of NSW, Submission PA5, 4; NSW Young Lawyers Criminal Law Committee, Submission PAS8,
11-12.

127. Legal Aid NSW, Submission PA4, 14; NSW Bar Association, Submission PA11, 6; NSW, State
Parole Authority, Submission PA14, 8.
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women to return to undesirable situations, including situations of family violence, so
they can be released from custody.?®

4112 A majority of SPA members were of the view that there should not be any changes
to its practice of refusing parole if an offender does not have suitable post-release
accommodation in place. However, SPA did submit that Aiper haps the pert.
guestion that should be answered by both Community Corrections and the Parole
Aut hor tah the dffeanderdbe adequately supervised?6 B°.0On this point, the
NSW Department of Justice submitted that a key reason for requiring confirmed
post-release accommodation is that accommodation is generally necessary to
ensure that Community Corrections can adequately supervise an offender on
parole. Without a residence, Community Corrections will have difficulty contacting
an offender, keeping track of associates, monitoring behaviour and noting any
factors leading to an elevated risk of reoffending. Offenders without a stable
address will also have difficulty accessing the government payments and other
services that they need.**

Our view on the way SPA considers homelessness

4.113 Despite the submissions of stakeholders, for the reasons we discuss in
Chapter 3,*' we consider that knowingly releasing a parolee to primary
homelessness presents some difficulties. On the other hand, we acknowledge that
offenders who are refused parole due to lack of accommodation may lose their
opportunity for parole and so lose the opportunity to be supervised and supported
on parole by Community Corrections. This may be a worse outcome than release to
homelessness from the perspective both of the offender and of community safety.

4114 We acknowledge that post-release homelessness is a known risk factor for
reoffending.’® There are a number of reasons for this including decreased
opportunity to form pro-social ties and increased risk of antisocial ties as well as
increased risk of transience and instability.

4115 The lack of suitable post-release accommodation is one of a number of factors that
contribute to the risk of reoffending. We have recommended that risk to the
community should be the primary consideration in determining whether or not to
grant parole. Making accommodation a separate consideration in addition to its role
in contributing to the overall assessment of risk results in double counting that
factor. However, if an offender cannot be properly supervised because of unsuitable
accommodation, then this needs to be taken into account separately in assessing
whet her t h eriskohovieeen simall éas be managed. In this respect, we
support SPAOGs suggestion t hat a rel evant g
adequately supervised?o0. Put another way, we
management approach to post-release accommodation. SPA should consider the

128. Women in Prison Advocacy Network, Submission PA20, 11.
129. NSW, State Parole Authority, Submission PA14, 8.

130. NSW Department of Justice, Submission PA32, 11.

131. Para [3.43]-[3.48].

132. See para [3.47].
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risk that the offender poses to community safety, and whether suitable post-release
accommodation is necessary to manage that risk.

4.116 In considering the above, SPA should also consider the risk to community safety fif,
due to lack of suitable accommodation, the offender is refused parole and then
released later without parole supervision (and also likely without suitable
accommodation). Where the offender has no suitable accommodation, the
Community Corrections pre-release report to SPA would need to include an
assessment of whether the offender can be adequately supervised and the risks
managed.

4117 We expect that, in most cases, suitable accommodation will be necessary before
Community Corrections can report with confidence that an offender can be
adequately supervised and risk to the community can be managed. However, this
change would introduce some level of flexibility for those offenders who have stable
lifestyles in other ways on release but who do not, for whatever reason, have
suitable accommodation available to them.

Recommendation 4.9: Assessing the necessity and suitability of
post-release accommodation

Where suitable accommodation is not available for an offender:

(1) Corrective Services NSW policy should state that Community
Corrections should comment in the pre-release report on whether
such accommodation is necessary to supervise the offender
adequately and manage any risk to community safety that the
offender poses.

2)The St at e Par OpdemtingAGuiddiirees shaulg étate that
the offender may be released on parole if any risk to community
safety can be managed and Community Corrections can provide
adequate supervision.

Deportation

4118 SPA sometimes must make a parole decision about an offender who is likely to be
deported upon release from custody. Some of these offenders may be unlawful
non-citizens who have come to Australia to commit the crime for which they are
imprisoned (for example, drug importation).*** Other potential deportees may be
permanent residents or other visa holders. The Commonwealth Government can
cancel any visa if the person does not, or the Minister for Immigration and Border
Protection reasonably suspects that the person does not, pass the character test.**

133. See, eq, the facts in R v Shrestha (1991) 173 CLR 48.

134. Migration Act 1958 (Cth) s 501. The character test is defined in s 501(6). The Minister must
cancel a visa that has been granted to a person whe
recordod (sentenced to a term of i mprisonment of 12
found guilty of a sexually based offence involving a child: s 501(3A). There are also powers to
deport non-citizens powers convicted of criminal offences in Migration Act 1958 (Cth) s 201 and
s 203.SeealsoMGr ewc oc k , APuni shment , DepoionaadRemaval and Par
of Former Prisoners Under Section 501 Migration Act 19580 ( 2 0 Adsiralia# dnd New
Zealand Journal of Criminology 56.
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4.120

4121

4122

Current law and practice

SPA is primarily responsible for dealing with the question of potential deportation
because, in NSW, potential deportation is irrelevant to the sentencing exercise. By
law the sentencing court must not take potential deportation into account when
setting the sentence or the length of the non-parole period.**® This is because
deportation is a decision made under Commonwealth executive power.

In addition to the public interest test and the other matters it must consider under
s 135, SPAG ©perating Guidelines sets out factors for SPA to consider in relation to
deportation before granting parole:

(&) whether a definite decision has been made by the Department of
Immigration

(b) whether the offender has adequately addressed the offending behaviour

(c) whether the offender would otherwise be released to parole in Australia if
not subject to deportation

(d) the seriousness of the offence
(e) the risk to the community in the country of deportation

(f)  the post release plans in the country to which the offender is to be
deported

(g) the duration of the period to be served on parole
(h) the fact that supervision of the parole order is highly unlikely to occur

(i)  whether or not the offender entered the country specifically to commit the
crime for which he/she has been sentenced, and

()  whether or not the court knew at the time of sentencing the offender would
be deported and took this into account at the time of sentencing.™*®

This list does not provide principled guidance as to how SPA is to treat likely
deportation when it is making a parole decision.

SPA advises that, currently, the Department of Immigration and Border Protection
(DIBP) generally notifies SPA and Corrective Services NSW at a relatively early
stage that it has an interest in a sentenced offender who may be released on
parole. As the date for possible release approaches (under either a court based
order, or a SPA order), DIBP advises whether the offender is no longer of interest or
that their visa has been cancelled. Cancelling the visa at this stage is intended to
give an offender the opportunity to appeal within the appropriate time frames.*’ If
DI BP <cancel s an of fender 6s vi sa and

135. R v Latumetan [2003] NSWCCA 70 [19]; R v Mirzaee [2004] NSWCCA 315 [20]-[21]; R v Pham
[2005] NSWCCA 94 [13]-[14].

136. NSW, State Parole Authority, Operating Guidelines (2012) [2.8].

137. See also See Corrective Services NSW, Offender Classification and Case Management Policy
and Procedures Manual [ch 21.1] (v.1.4, 2014). Visa cancellations that fall within the scope of the
mandatory cancellation provision in s 501(3A) of the Migration Act 1958 (Cth) are not reviewable
by the Administrative Appeals Tribunal: s 500(4A)(c).
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immediately enters immigration detention in accordance with s 253 of the Migration
Act 1958 (Cth). In such situations, SPA will not consider whether the offender will

have suitable accommodation when released on parole.

138

One practical difficulty that arises under these arrangements is that, once DIBP
advises Corrective Services NSW nteled,tthe an
offender is usually taken off programs, and removed from any form of external leave
including supervised leave and community work, and is often regressed in

classification, making it more difficult to achieve rehabilitation.

139

Problems can also arise if an offender on parole is released from immigration
detention. This can occur for a number of reasons, including the revocation of the

visa cancellation by the Minister,

140 | 141
)

successful appea or release by the relevant

Minister or Secretary under s 253(9) of the Migration Act 1958 (Cth). Unless DIBP
advises SPA and Community Corrections that an offender will be released from

i mmi gration detention, SPA and Community

new location and address. This makes it impossible for SPA and Community
Corrections to supervise the offender and e
parole. SPA has noted that DIBP does not always communicate when an offender

will be released from immigration detention.

142

On the other hand, in the past, SPA has reported that sometimes it has no
information at the time of the parole decision about whether a particular offender will
actually be deported.'”® Others have noted that offenders may sometimes have
been on parole for some time before the decision is made to deport them.* The
difficulty of predicting whether or not an offender will be deported is one reason for
the rule that sentencing courts must not take deportation into account when setting
the sentence.” The introduction of s 501(3A) of the Migration Act 1958 (Cth),
which provides for mandatory visa cancellation in certain circumstances, including
where the offender was sentenced to a term of imprisonment of 12 months or more,
may reduce uncertainty for a number of offenders. Such cancellations are not
subject to merits review, however, it is possible that the Minister may revoke the

cancellation.

1% 1f SPA decides to grant parole to the offender and the offender is

then deported, there are no arrangements for the international transfer of parole

138.
139.

140.
141.

142.
143.
144.

145.
146.

Information provided by J Wood, Chairperson, NSW, State Parole Authority (1 April 2015).

See Corrective Services NSW, Offender Classification and Case Management Policy and

Procedures Manual [ch 21.1] (v.1.4, 2014) for more information about Corrective Services

NSWés policy regarding security classifisujact i on
to removal or deportation.

Migration Act 1958 (Cth) s 501C, s 501CA.

An offender may apply to the Administrative Appeals Tribunal for review of a decision to cancel a

visa under s 501, subject to the exclusion in s 500(4A), or decisions not to revoke a visa

cancellation under s 501CA(4): Migration Act 1958 (Cth) s 500(1)(b)-(ba).

Information provided by J Wood, Chairperson, NSW, State Parole Authority (1 April 2015).

NSW, State Parole Authority, Submission PA14, 8-9.

MGr ewcock, #APunishment, Deportation and Parol e:

Prisoners Under Section 501 Migration Act 19580 ( 2 0 Adsfraliash dnd New Zealand Journal
of Criminology 56, 63.

NSW Law Reform Commission, Sentencing, Report 139 (2013) [4.102]-[4.109]..

Migration Act 1958 (Cth) s 500(4A)(c), s 501CA. A decision not to revoke a visa cancelled under
s 501(3A) is reviewable by the Administrative Appeals Tribunal: s 500(1)(ba).
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orders and there is therefore no way to ensure parole supervision or to revoke
parole in case of breach. In practice, SPA does not take into account the possibility
of overseas parole supervision and therefore assumes that, once deported, an
offender will be free of any conditions including supervision.**’ For this reason, the
NSW Department of Justice submitted that deportation of a parolee effectively
extinguishes the offendero6s parole period in
served in the community that is subject to enforceable conditions.**® Accordingly,
the community may see granting parole in these circumstances as granting the
offender a discounted sentence.'*® On the other hand, academic commentators
have argued that deportation after release on parole can be a significant double
punishment if the offender was a long term resident of Australia.**® Such concerns
do not apply where the offender entered Australia solely or principally to commit the
crime.

4126 If SPA decides to refuse parole on the grounds of likely deportation, potential
deportees will spend longer in custody than otherwise similar offenders. Such
di sparity of treatment could bredch Australi a

4.127 Refusal to grant parole on the grounds of likely deportation may also have other
undesirable consequences. Such an approach may remove an incentive for
inmates, who may be subject to deportation, to participate in in-custody programs, if
they are made available. In our sample study of the 97 cases in which SPA refused
parole between March and June 2014, we found one case where SPA refused
parole because the offender had refused to participate in any in-custody
rehabilitation programs. However, the offender had refused to participate on the
assumption that SPA would refuse parole anyway, because he was liable to be
deported. The result was that the offender would remain in custody without
assistance to rehabilitate, at considerable cost, and, after eventual release, would
be likely to be deported to an overseas community, still with no assistance to
rehabilitate and no supervision in that community.

4128 SPA now reports that it treats potential deportees in the same way as other
offenders, except with respect to accommodation arrangements. It takes into
account the same reasons for and against parole as apply to other offenders and
imposes similar conditions including those that would only apply if the offender is
released by DIBP and not deported.*

147. Information provided by J Wood, Chairperson, NSW, State Parole Authority (1 April 2015).
148. NSW Department of Justice, Submission PA32, 15.

149. See Attorney General (NSW) v Chiew Seng Liew [2012] NSWSC 1223 and Lim v State Parole
Authority [2010] NSWSC 93; 76 NSWLR 452.

150. MGr ewc oc k, AfiPuni shment , Deportation and Parol e: The
Prisoners Under Section 501 Migration Act 19580 ( 2 0 Adsfralia#h dnd New Zealand Journal
of Criminology 56.

151. R v Shrestha (1991) 173 CLR 48, 70-71 (Deane, Dawson and Toohey JJ).
152. See Appendix D for more information about our review of parole refusal decisions.
153. Information provided by J Wood, Chairperson, NSW, State Parole Authority (1 April 2015).
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Stakehol dersé views and options for r
Stakehol der s 6 edandowsSPAvshauld taka ideportation into account
when making a parole decision.

The Police portfolio submitted that SPA should not grant parole if there is no

effective way to monitor or enforce parole conditions.® To support this approach,

the CAS Act could be amended to state that offenders who are likely to be deported

upon leaving custody must not be granted parole. To prevent potential deportees

from being treated more harshly than otherwise similar offenders, this option would

require sentencingcour t s to have regard to an offende
sentencing. I n order to do this, an offende
definitively known at the time of sentencing, even though it could be many years

before deportation becomes a possibility.

Under such a provision there would inevitably be cases where deportation was
confirmed at the time of parole consideration but the possibility of deportation was
not known or considered at sentencing. Implementing this option would give rise to
significant sentence disparity for such offenders.

Justice Action and Legal Aid NSW submitted that SPA should not take deportation

into account at all when making a parole decision, although Legal Aid NSW
commented that it appr adeciratte ontshve tf@mn adti iked
presents for SPA**Thi s option would not require an ¢
to be confirmed at the time of parole consideration but it would not resolve the

perception that deportees have received a discounted sentence through being

paroled and then immediately deported. Perceptions of inadequate punishment

would only be resolved if the sentencing court took deportation (and so the
Aextinguishingdo of the parole period) into
thi s woul d require an of fender 6s i mmi gr at.
sentencing and could result in sentence disparity when it is not known.

The former chairperson of SORC argued that, at least in the case of offenders who
come to Australia specifically to commit the offence for which they are imprisoned, it
is impossible for SPA to make the parole decision in the same way as it does for
other offenders. He submitted that such offenders have never been part of NSW
community life and will not be oncethey are deported, so SPA ca
|l i keli hood of the offender being able to ad
required by s 135(2) of the CAS Act. He proposed that the sentencing process
should be amended so that, at the time of sentence, the court specifies the factors

t hat wi || justify the offenderods release o
issue.™® Again, this option would require the sentencing court to be made aware of
an offenderds i mmigrat i onthosd casesuvdheratisddidwo ul d

not occur. Requiring a sentencing court to specify factors that SPA must apply to a
potentially complex fact situation many years later presents some difficulties. Such
an approach would run counter to our conclusions on the question of setting parole

154. NSW Police Force and NSW Ministry for Police and Emergency Services, Submission PA16, 4.
155. Justice Action, Submission PA13, 4; Legal Aid NSW, Submission PA4, 15-16.
156. D Levine, Submission PA34, 1.
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conditions, that is, that a court is not well placed at the time of sentencing to predict
the circumstances that will apply nearer the end of the sentence.™’.

The NSW Department of Justice and a minority of SPA members proposed instead
that, in cases where the offender may be deported, SPA should refer a case back to
the court for a redetermination of the sentence.™® This proposal was previously
considered in the 2005 Moss review of the CAS Act. The review recommended that:

where it is known or suspected that an offender will be deported when released
on parole, the offender be remitted to the sentencing court prior to the expiry of
the non-parole period for re-sentencing.159

The NSW Department of Justice has informed us that this proposal was discussed
at a variety of intergovernmental forums with a view to achieving nationally
consistent legislation but no agreement could be reached.*®

This option would require offenders to be accurately identified as subject to
deportation at the time for decision. Offenders who are paroled where SPA is
unaware of their immigration status could be deported at some time during the
parole period, frustrating the purpose of such an amendment. This option may also
impose a significant workload on courts and be administratively difficult to
coordinate within the normal timeframes for parole consideration.

The Law Society of NSW, the NSW Bar Association and the Police Association of
NSW supported dealing with deportation on a case by case basis according the
factors listed above at paragraph 4.120.**® NSW Young Lawyers also supported
such an approach but submitted that item (j) should be excluded from the list of
factors that SPA should consider and that, when considering item (b), SPA should
give particular attention to whether issues such as language difficulties prevented
the offender from participating in rehabilitation programs.*®® Likely deportation can
also prevent an offender from progressing to the less restrictive security
classifications that are necessary for participation in programs such as external

|l eave, whi ch can mak e it di fficuldt for
requirements before granting parole.*®®
A majority of SPA members submitted that:
The Authority overwhelmingly believes that regardless of what community an
offender is being released to, consideration of parole should occur in the same
manner. Alternatively, the measure of parole consideration should be somewhat
157. Para[3.8].
158. NSW Department of Justice, Submission PA32, 15; NSW, State Parole Authority, Submission
PA14, 9.
159. | Moss, Statutory Review of the Crimes (Administration of Sentences) Act 1999 (Corrective
Services NSW, 2005) tabled in the NSW Legislative Assembly on 1 April 2008, 111.
160. NSW Department of Justice, Submission PA32, 14.
161. Law Society of NSW, Submission PA5, 4; NSW Bar Association, Submission PA11, 7; Police
Association of NSW, Submission PAG6, 15-16.
162. NSW Young Lawyers Criminal Law Committee, Submission PAS8, 13.
163. MGr ewc oc k, fiPuni shment , Deportation and Parol e:

Prisoners Under Section 501 Migration Act 19580 ( 2 0 Adsfralia#h dnd New Zealand Journal
of Criminology 56, 62-63.
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higher for those offenders being removed from Australia given there is no parole
supervision in an alternative jurisdiction.164

But the submission went on to add:

Consideration should be given as to whether the Judge knew at time of
sentencing that the offender was of interest to [DIBP] and whether they came to
Australia for the purg)ose of committing an offence or were a non-citizen at the
time of the offence.'

Our view on the way SPA considers deportation
The question of parole and deportation is a complex one. We consider that there
are two main issues in play:

A The issue of adequacy (or inadequacy) of punishment, and the possibility of
disparity of punishment.

A The issue of community safety, both in NSW and in any overseas community
where the offender may travel after deportation.

Our view is that community safety i s t he only issue that
decision making. Questions of the adequacy or inadequacy of punishment are
beyond the scope of the parole decision
items curr ent | @perhtingsGuidetines an rel&&nAtd parole decision
making for potential deportees confuse the issue by inviting SPA to consider the
adequacy of punishment.

If SPA is only concerned with community safety, the remaining question is whether
SPA should, in addition to considering the safety of the community in NSW,
consider the safety of the community in any country an offender will travel to if
deported, taking into account that parole supervision will not occur in any such
country.

There are some problems with SPA taking into account the safety of the community
in another country. One is that SPA can never, with complete accuracy, predict
whether an offender will be deported. Even if SPA has a definite indication from the
Commonwealth authorities that they will seek to deport the offender, much can
conceivably occur to prevent this happening. Another problem is that considering
the safety of the community in the destination country i at least in the sense of
taking into account that the offender will not be supervised if granted parole and
deportedihas an extraterritorial aspect that
as the parole decision maker in NSW. On the other hand, it can be argued that it
would be irresponsible for SPA to disregard the safety of a community outside of
NSW by granting parole in a situation where SPA would not have granted
unsupervised parole if the offender were to remain in NSW.

On balance, we consider that SPA, when it is making a parole decision about an
offender who may be deported, should, in addition to considering the risk to
community safety in NSW, also have regard to the risk to community safety in any

164. NSW, State Parole Authority, Submission PA14, 9.
165. NSW, State Parole Authority, Submission PA14, 9.
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country to which the offender travels after deportation and to the fact that parole
supervision will not occur in any such country. This approach allows SPA effectively
to make the parole decision in the same way for offenders who may be deported as
it does for Australian citizens under s 135(1) of CAS Act, that is, weighing the risks
created by release on parole against the reduction in risk likely to be achieved
through a period of parole in this State.

Under this approach, it would not be necessary for SPA to have definitive

information about an offenderds i mmigration

how likely it is that an offender will be deported, when it calculates the risk that the
of fenderés release poses to community
risk likely to be achieved through parole supervision in this State if that occurred.
This would require an assessment of the likelihood of deportation based on
available information.

We expect that high risk offenders who are very likely to be deported would be
refused parole because their parole release would create a large risk to community
safety (whether overseas or in NSW) which could not be mitigated through parole
supervision. On the other hand, some low risk offenders who are likely to be
deported might be granted parole. A very low risk offender who will certainly be
deported might be granted parole simply because the risk to community safety is
very low irrespective of supervision on release (for example because the offender is
physically incapacitated, or because the offender has demonstrated successful
rehabilitation in custody). For those cases in between these extremes, SPA might,
for example, decide to parole an offender with a medium risk of reoffending but who
was likely to be deported on the basis that the offender would be returned to pro-
social family and friends, employment and suitable accommodation all of which
would help reduce the risk of reoffending. In any case, since it is always possible
that the offender may not be deported, SPA could take into account the fact that the
offender would be subject to supervision if he or she remains in NSW.

Approaching the issue of deportation in this way does not resolve the first issues we

saf

identified in this section-wh et her a potenti al deportee

custody or whet her parole would be a
result in different treatment. For example, an offender who is highly likely to be
deported upon release might not be paroled, when SPA would otherwise have
granted parole because parole supervision in NSW would have mitigated the risk to
community safety. We acknowledge that, in theory, the option of a mechanism to
refer cases back to the court at the time of parole consideration for a
redetermination of the sentence would address this. However there are many
practical difficulties in implementing such an option.

Also, our recommendation will not deal with situations where offenders are released
from immigration detention and have not been assessed for suitable
accommodation. This issue is best addressed by ensuring the Commonwealth
communicates effectively with SPA and Corrective Services NSW, so that SPA and
Corrective Services NSW can respond appropriately, for example, by taking action

Adi

to amend an offenderés parole conditions.

We propose that the CAS Act be amended to deal expressly with the situation of
offenders who may be deported upon release. It is necessary to amend the CAS

98 NSW Law Reform Commission
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Act because the consideration of community safety might otherwise be construed
as being limited to the safety of the community in this country.

4150 This new provision will render unnecessary the current list i n S FOpdbasing
Guidelines of factors that SPA must consider in deportation cases. We have already
noted that several of the existing items in that list may cause confusion by inviting
SPA to consider the adequacy of punishment rather than community safety. The list
should, therefore, be deleted.

Recommendation 4.10: Parole for offenders likely to be deported

(1) The Crimes (Administration of Sentences) Act 1999 (NSW) should
provide that, when considering parole for an offender who may be
subject to deportation if released on parole, the State Parole
Authority must take into account:

(a) the likelihood that the offender will be deported when released on
parole, and

(b) the risk to community safety in any country the offender may
travel to during the parole period if deported.

2 The current | i s@peratingGuitiekneshfufactorethat t v 6 s
the Authority must consider in deportation cases should be deleted.
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5. Parole decision making for ser

In brief

The Serious Offenders Review Council (SORC) performs a valuable
gatekeeping role in parole decision making for serious offenders. It
should use the same decision making test and considerations in carrying
out its parole functions as the State Parole Authority (SPA). We
recommend no change to the position that SPA may grant parole only in
exceptional circumstances, where SORC has advised against parole for
a serious offender. We also recommend that a number of small
amendments be made to the legislation to clarify the relationship
between the parole system and the Crimes (High Risk Offenders) Act
2006 (NSW).

The management of serious offenders — .........ccccoiiiii e,

Definition of fAs.er.i.ous..of.f.ender. O . .. 102
Referral for management as a serious offender ... 103
Should the definition include high risk offenders? .. 104
Stakeholder submissions on expanding the definition of Aiserious o.f.106nder o
Our view: referral mechanism should be Used — ..............cccveeeeeeeeesiciiieeeeeee 105
Parole decision making for serious offenders ... 106
NoO separate test for serious OffeNders ... 106
Considerations for serious offenders serving redetermined life sentences ~ ............. 107
Our view: SIMPITY tNE ESE ...ttt attaiiiaiaiasasaaaaaias 108
SORC and SPA should consider the same factors ... 109

SORC6s advice to SPA and fAex.cenpt.i.onal..cildbcumstances?o

SORCO6s procedures for making recommendaltlllons to SPA

Attendance of SORC representative at SPA meetings
Parole and the Crimes (High Risk Offenders) Act ...,

Interface between parole system and Crimes (HRO) Actis unclear — ........cccccceeeeiiiiins 114
Can SPA take future or existing Crimes (HRO) Act orders into account? —  .............. 114
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SORC6s role in revocat.i.an..de.c.i.s.i.an..mak.i.n2l

5.1 This chapter focuses on serious offenders. The Crimes (Administration of
Sentences) Act 1999 ( NS W) (CAS Act) defines fAserious
range of provisions about the management of serious offenders and their release on
parole. We consider the definition of HfAseri
process for these offenders and whether the interface between the parole system
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5.2

5.3

5.4

5.5

5.6

and the Crimes (High Risk Offenders) Act 2006 (NSW) (CHRO Act) can be
improved.

The management of serious offenders

Serious offenders, like other prisoners, are managed in custody day to day by
Corrective Services NSW. However, before making decisions about classification,
placement and case plans for serious offenders, the Commissioner of Corrective
Services must consider advice and recommendations from the Serious Offenders
Review Council (SORC). The Commi ssi oner i s not bound to
recommendations.* In 2013, 1360 of 1470 SORC recommendations were followed.?

SORC is an independent statutory body. SORC uses Assessment Committees to
interview serious offenders and speak to prison staff about their progress in
custody. Committee notes and proposals are t
ot her materi al from the serious of fender 0s
psychiatrists and psychologists to inform its deliberations, and it uses these
materials to make recommendations to the Commissioner about a serious
of fenderods ongoing classificati dn, pl acement

When a serious offender is being considered
i nvol vement with the oortribuen tbethre dparole ndecisiang e me n t
making process through advice and reports to the State Parole Authority (SPA).*

SPA must take into account a report from SORC before deciding whether to release

a serious offender on parole.’

SORCO6s i nvol vemasare thabh ehé mest serious offenders in the
correctional system receive more intensive management, intervention and scrutiny
than other offenders.

Definition of oserious offender

Secton3 (1) of the CAS Act defines fAserious off el

A serving a sentence of life imprisonment

A serving a non-parole period of 12 years or more, or several non-parole periods
totalling 12 years or more

A who is for the time being required to be managed as a serious offender in
accordance with a decision of the sentencing court, SPA or the Commissioner

A serving a sentence for murder, or

Crimes (Administration of Sentences) Regulation 2014 (NSW) cl 14(2), cl 20(2), cl 29(3).
NSW, Serious Offenders Review Council, Annual Report 2013 (2014).

NSW, Serious Offenders Review Council, Annual Report 2013 (2014) 12.

Crimes (Administration of Sentences) Act 1999 (NSW) s 197(2)(b).

Crimes (Administration of Sentences) Act 1999 (NSW) s 135(2)(i).

a ks ownhe
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A classified at the highest level of security classification (AA for males and
Category 5 for females) or designated by the Commissioner as an extreme high
risk restricted inmate.®

5.7 On 31 December 2013 there were 774 serious offenders in custody (7.6% of the
total inmate population).’

Referral for management as a serious offender

5.8 As of 31 December 2013, 17 of the 774 serious offenders managed by SORC had
been referred by the Commissioner. One offender was managed as a serious
offender because of a referral by SPA®The definition of 3fseri ou:
of the CAS Act is the only reference to the Commissioner, SPA or the sentencing
court referring an offender to SORC for management as a serious offender. There is
no provision that expressly enables such a referral.

5.9 Although courts make recommendations in sentencing remarks about the care and
treatment offenders should receive in custody, we are informed that they do not in
practice ever refer an offender to SORC for management as a serious offender.®
Likewise, in recent years, SPA has ceased to refer offenders to SORC.' In cases
where SPA believes that SORC should manage an offender, SPA may forward a
recommendation to the Commissioner, who may then refer the offender to SORC.

5.10 In our view, the practice of the Commissioner referring offenders to SORC should
be continued and the CAS Act should be amended to reflect this practice. We
recommend that paragraph (d) in the definitonof A s er i ous oB@)efthder 6 i n
CAS Act, which refers to an offender being managed by SORC in accordance with
a decision of the sentencing court, SPA or the Commissioner, should be deleted.
The CAS Act should expressly authorise the Commissioner to declare an offender
to be a serious offender and the definitior
offender subject to such a declaration.

Recommendati on 5. 1: Power to decl are an of

of fender o

(1) The Crimes (Administration of Sentences) Act 1999 (NSW) should
expressly authorise the Commissioner of Corrective Services to
declare an offender to be a serious offender and the definition of
iseri ous o f f3(&)naf ethed Act ishouldsbe amended
accordingly.

(2) The definiton of Aiseri ous of B(&)naf ethre 0 Crimie S
(Administration of Sentences) Act 1999 (NSW) should be amended

6.  Crimes (Administration of Sentences) Act 1999 (NSW)s3 (1) (definition of HAseri
and Crimes (Administration of Sentences) Regulation 2014 (NSW) cl 24(3), cl 25(3), cl 27(5).

7. NSW, Serious Offenders Review Council, Annual Report 2013 (2014) 5.
8. NSW, Serious Offenders Review Council, Annual Report 2013 (2014) 22.

9. Corrective Services NSW, Consultation PAC24; Roundtable: legal practitioners, Consultation
PAC28.

10. NSW, State Parole Authority, Consultation PAC27; Roundtable: legal practitioners, Consultation
PAC28.
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by deleting paragraph (d) which refers to an offender being managed
as a serious offender in accordance with a decision of the sentencing
court, State Parole Authority or the Commissioner.

Should the definition include high risk offenders?

511 The CHRO Act seeks to protect the community from recidivist sexual and violent
offenders by detaining or supervising them after their sentences expire. Under the
CHRO Act, the Attorney General may apply to the Supreme Court for a continuing
detention order (CDO) or an extended supervision order (ESO) for a high risk
violent or sex offender.'* An application can only be made during the last six months
of t he o énterca.d Ehe Buprense Court can make an order if it is satisfied
that there is a high degree of probability that the offender poses an unacceptable
risk of committing a serious violence offence or serious sex offence if he or she is
not kept under supervision.** CDOs and ESOs can be made for up to five years and
offenders can be subject to multiple consecutive orders.**

5.12 Offenders amenable to an order under the CHRO Act are those who have been
sentenced for:

A offences where the offender intentionally or recklessly caused the death or
grievous bodily harm of the victim

A serious sex offences against children punishable by at least seven years
imprisonment, or

A serious sex offences against adults punishable by at least seven years
imprisonment and committed in circumstances of aggravation.™

513 Amendments made to the CHRO Act (but not yet commenced)™ will establish a
High Risk Offenders Assessment Committee. One of the functions of this committee
wi || be to review offendersd risk asesessment
Commissioner of Corrective Services NSW for action under the CHRO Act.’

514 The CHRO Act has a similar ultimate aim to t
parole system in as much as it focuses attention on protecting the community from
the highest risk offenders. Ideally, successful management by SORC of a serious
offender would lead to rehabilitation and remove the need for an order under the
CHRO Act at the end of the sentence. However, some potential high risk offenders
have committed offences thatfalout si de t he current definition

11. Crimes (High Risk Offenders) Act 2006 (NSW) s 5H-5J,s 13A-13C. Offenders must have
committed a violent offence that resulted in the death or grievous bodily harm of a person
recklessly or with intent, or have committed a serious sex offence.

12. Crimes (High Risk Offenders) Act 2006 (NSW) s 6(2), s 13C(3).
13. Crimes (High Risk Offenders) Act 2006 (NSW) s 5B, s 5E.

14. Crimes (High Risk Offenders) Act 2006 (NSW) s 10, s 18.

15. Crimes (High Risk Offenders) Act 2006 (NSW) s 5, s 5A.

16. Crimes (High Risk Offenders) Amendment Act 2014 (NSW).
17. Crimes (High Risk Offenders) Act 2006 (NSW) s 24AC.
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in the CAS Act.'® These potential high risk offenders will, therefore, not receive the
benefit of SORC supervision and management during their time in custody.

Stakeholder submissions on expandingthedef t i on of HAseri ou:
Some stakeholders supported expanding the
include Ahigh risk offenderso to improve th
Act . NSW Young Lawyers submittedoftfhendaédrfs 0S¢
SORC could recommend applications under the CHRO Act, notify SPA of any such

applications, and provide the Supreme Court with more detailed analysis of the

of fender 6% The Awoigina kegal Service and the Police Association of

NSW submitted that SORC management might improve the system for managing

high risk offenders and making applications under the CHRO Act.”

Ot her stakehol ders were opposed to aligning
the types of offenders who could be subject to the CHRO Act?* The NSW

Department of Justice and the NSW Bar Association submitted that the parole

system and the CHRO Act are separate schemes involving different considerations,

rules of procedure and jurisdictions.?? Some stakeholders supported alternative

ways of expanding the definition of Aseriou
length threshold®® or removing sentence length from the definition.**

Our view: referral mechanism should be used

SORC management of high risk sexual and violent offenders (who do not currently

fall within the definition of Afserious offe
offenders and make it more likely that they participate in in-custody programs to

reduce their likelihood of reoffending. In addition, because of its role in continually

managing and reviewing offenders over a number of years, SORC might foresee

the need for applications under the CHRO Act well in advance of the date for

making an application and ensure that all relevant recommendations and
instructions were made before the | ast six
may address dissatisfaction with delays in making applications under the CHRO Act

that has at times been expressed by the Supreme Court.”® However, placing all

violent and sexual offenders who might possibly be subject to the CHRO Act under

SORC6s management would significantly incre:

18. Attorney General (NSW) v Tillman [2007] NSWSC 605; Attorney General (NSW) v Cornwall
[2007] NSWSC 1082; Attorney General (NSW) v Winters [2007] NSWSC 1071; Attorney General
(NSW) v Quinn [2007] NSWSC 873; NSW v Brookes [2008] NSWSC 473.

19. NSW Young Lawyers Criminal Law Committee, Submission PA8, 18.

20. Aboriginal Legal Service (NSW/ACT) Ltd, Submission PA2, 9; Police Association of NSW,
Submission PAG, 19.

21. NSW, State Parole Authority, Submission PA14, 13; NSW Bar Association, Submission PA11, 9;
Legal Aid NSW, Submission PA4, 19; Justice Action, Submission PA13, 6.

22. NSW Department of Justice, Submission PA32, 21-22; NSW Bar Association, Submission
PA11, 9.

23. NSW Police Force and NSW Ministry for Police and Emergency Services, Submission PA16, 5.
24. Victims of Crime Assistance League Inc NSW, Submission PA18, 2-3.

25. NSW v Phillips [2014] NSWSC 205 [3]i [18]; Attorney General (NSW) v Tillman [2007] NSWSC
356 [53]-[54].
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518 As an alternative to expanding the definitior
the Commissioner of Corrective Services should refer high risk sexual and violent
offenders who are identified early as candidates for an application under the CHRO
Act to SORC for management as serious offenders. The group most likely to benefit
from S ORMagementntauld be those offenders who have sentences of a
|l ength that would put them close to meeting t
example, an offender who might usefully be referred to SORC could be an offender
who has committed serious sex offences, is serving a non-parole period of nine
years and has an offending history that makes them a likely candidate for a CHRO
Act application if they fail to address their offending behaviour. We recommend that
Corrective Services NSW develop a policy that delineates the relevant group of
offenders and facilitates their referral to SORC substantially before the end of the
non-parole period.

Recommendation 5.2: Referring high risk sexual and violent
offenders to the Serious Offenders Review Council

(1) Corrective Services NSW should develop a policy to identify those
sexual and violent offenders who are likely candidates for an
application under the Crimes (High Risk Offenders) Act 2006 (NSW).

(2) The Commissioner of Corrective Services should declare such
offenders to be serious offenders as early in their sentences as is
possible.

Parole decision making for serious offenders

5.19 As we have already noted, when SPA is deciding whether to release a serious
offender on parole it must take into account advice from S ORC. Ot her than SO
advice, SPA considers the same matters for serious offenders as it does for non-
serious offenders.

No separate test for serious offenders

5.20 The Police Association of NSW submitted that:

special provision should be made in respect of parole for violent offenders and
serious sexual offenders including pedophiles. These offenders need special
and more careful consideration before they are released on parole than other
offenders.?®

521  The 2013 Callinan review of the parole system in Victoria recommended that a
stricter test should be applied to parole decision making for serious offenders
compared to other offenders. The report proposed that, while non-serious offenders
could be paroled as l ong as they dthed not p
community, serious offenders should only be granted parole if the risk they pose to
the communi ty “ilnsteadiof pugstirig ghis belcoemendation, Victoria

26. Police Association of NSW, Submission PAG, 18.

27. | Callinan, Review of the Parole System in Victoria (2013) 64, 90-91. Though note that this
proposal was ai med at atgroéupy dangkefendeparpopfipesd) t |
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hascreateda ne&wrid ous Vi ol ent Of fender or Sexual
the Parole Board. All serious sex or violent offenders must be recommended for

parole by a regular division of the Board and then also approved by the Serious

Violent Offender or Sexual Offender Parole division.?® This new structure is
analogous to the role of SORC.

522  Many stakeholders opposed SPA using a different test for serious offenders. NSW
Young Lawyers noted that the complexity of the decision making process should not
be exacerbated by adding different categories of tests.?® The NSW Bar Association
shared the concern about complicating SPAC
opposed a different test for serious offenders.®*® The Aboriginal Legal Service
submitted that SORC and Corrective Services
a highly rigorous and sufficient process of assessment.’® Other stakeholders,
notably SPA, were also opposed to a separate test for serious offenders.*

523 In 2013, SPA granted parole to 24 serious offenders and refused parole to
62 serious offenders. In other words, SPA granted parole to about 28% of the
serious offenders it considered. For non-serious offenders, SPA granted about 77%
of applications (947 non-serious offenders granted parole and 278 non-serious
offenders refused parole).** This large difference in grant rate indicates that SPA
already distinguishes appropriately between serious and non-serious offenders,
when using the same parole decision making framework. We agree with those
stakeholders who submitted that a separate test for serious offenders would
needlessly complicate SPAO®Gs decision making
serious offenders receive additional scrutiny. SPA should continue to apply the
same test to parole decision making for all offenders.

Considerations for serious offerglserving redetermined life sentences

524 | n 1989, sentencing |l egi sl ati on wa s amend
principles to offenders who had previously received a life sentence. Under the new
provisions, offenders could apply to the Supreme Court to set a non-parole period
for the life sentence, or a non-parole period combined with a new specified head
sentence.*

5.25  Under s 154 of the CAS Act, when these offenders are eligible for parole, SPA must
mak e i ts deci sion gi ving fi snti lkeeomraemdatiom, | wei ¢
observations and comments made by the sente
have regard to the need to preservelbdhe saf

the same group as is captured in NSW under t
of Apotentially dangerous paroleesd is not ¢

28. Corrections Act 1986 (Vic) s 74AAB.

29. NSW Young Lawyers Criminal Law Committee, Submission PA8, 15.
30. NSW Bar Association, Submission PA11, 8

31. Aboriginal Legal Service (NSW/ACT) Ltd, Submission PA2, 8.

32. NSW, State Parole Authority, Submission PA14, 11; Law Society of NSW, Submission PA5, 5;
Legal Aid NSW, Submission PA4, 18; Justice Action, Submission PA13, 6.

33. NSW, State Parole Authority, Annual Report 2013 (2014) 14.

34. Sentencing Act 1989 (NSW) s 13A 1 now Crimes (Sentencing Procedure) Act 1999 (NSW)
sch 1.

he terr
|l ear fr
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adds to the matters that SPA must consider when making the parole decision for
this particular group of serious offenders.

526  Under s 199 of the CAS Act, SORC must also consider the same matters when
providing advice and reports to SPA concerning the release of these offenders on
parole. As at October 2014, there were 17 offenders in NSW serving redetermined
life sentences to whom these provisions would apply, and 15 offenders serving life
sentences that have not yet been redetermined.®

5.27  Section 154A applies specially to serious offenders serving redetermined sentences
where, at the time the original life sentence was imposed, the sentencing court
recommended that the offender should never be released. As at October 2014,
there was only one offender in this situation.*® The provision prohibits SPA from
paroling these offenders unless the offender:

A is in imminent danger of dying, or is incapacitated to such an extent that he or
she no longer has the physical ability to do harm to any person, and

A has demonstrated that he or she does not pose a risk to the community.

5.28  This amounts to a prohibition on parole for this group other than in very exceptional
circumstances.

Our view: simplify the test

529  As discussed in the previous section, our view is that there should be one test that
SPA applies to both serious and non-serious offenders which, under our
recommendations, would put the interests of community safety at the centre of
decision making. SPA has demonstrated that it is well able to differentiate the risks
posed by serious offenders.

5.30 In this context, we have reached the following views about the provisions relating to
people serving life sentences and redetermined life sentences:

A We consider that s 154 is unnecessary and should be repealed. Our proposed
general test requires SPA to determine release on parole in the interests of

communitys af et y, and SPA must consider the sent
requirement that SPA particularly consider these factors in this kind of case is
superfluous, and adds unnecessary complexi't

repeal, we do not think this would change in practice the way SPA currently
deals with this small group of offenders.

A We also consider that s 199 is superfluous and should be repealed. In the
following paragraphs, we recommend that SORC approach the task of making
recommendations to SPA on the same basis as SPA makes the parole
decision.*” This approach would render s 199 unnecessary, for the same
reasons that s 154 is unnecessary. Again, we think this repeal would make no
di fference to SORC6s approach in practice.

35. Information provided by Corrective Services NSW (29 October 2014).
36. Information provided by Corrective Services NSW (29 October 2014).
37. See para [5.34] and Recommendation 5.4.
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