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SUMMARY OF REPORT
1. We recommend-

( a) that a Commissioner for Public Administration be appointed
and an Advisory Council on Public Administration be
constituted (paras 13&-142) ;
(b) that a Public Administration Tribunal be constituted (paras
143-157);
(c) that an Ombudsman be appointed (paras 158-163).

2. We make the recommendations mentioned in para. 1 because,
in our view·
( 1) The remedies now available for correcting wrong official

actions of public authorities are inadequate (paras. 11-26).
(2) More rights of appeal from official actions of public autho-

rities should be granted and existing rights of appeal should
be re-examined (paras 54-60).
( 3) Most official actions of public authorities are legislative or
adjudicative, or both legislative and adjudicative, in
character (paras 28-39).
( 4) Where an official action of a public authority is legislative
in character, an appellate tribunal concerned with the

action should give effect to Government policy (paras 32,
35 and 147).
(5) Where an official action of a public authority is adjudicative

in character, an appellate tribunal concerned with the
action should be independent and impartial (paras 33, 35
and 147).
(6) A new appellate-type body-the Public Administration
Tribunal mentioned in para. 1 (b)-is needed to give full
effect to the propositions stated in ( 4) and ( 5).
(7) Although our recommendations relating to the Public
Administration Tribunal are self-contained, they should
be more fully developed by work of an empirical nature.
For this, and other purposes, an independent person-the
Commissioner for Public Administration mentioned in para.
1 (a)-is needed.
( 8) An independent person-the Ombudsman mentioned in
para. 1 (c)-is needed to act as a conciliator, as distinct
from an arbitrator, between Government and citizen.

7

REPORT

APPEALS IN ADMINISTRATION
PART I
PRELIMJNARY
1. The Honourable K. M. McCaw, Q.C., M.L.A., Attorney
General for New South Wales has made a reference to this Commission
in the following terms:

"To consider whether a right of appeal should be granted from
decisions of administrative tribunals and officers, and whether,
in this regard, it may be desirable to appoint an Ombudsman ;
and in particular to deal with the following:

(a) the effect of any such proposals upon judicial review
including the Prerogative Writs and Crown Privilege;

and
(b) ,t he form of any legislation which may be proposed for
consideration by the Government.''

2. For the purposes of the terms of reference, we read:
"a right of appeal" as referring to a right which can be conferred
only by statute.
"decision" as including an act done or omitted which adversely
affects a person.
"administrative tn'bunal" and "officer" as referring to one or
more persons, whether incorporated or not and however
described, upon whom power is conferred ; including the
Governor, Ministers of the Crown, departments, sub-departments, authorities, boards, commissions, committees
and other emanations of New South Wales Government
but excluding Parliament and the courts, · and · whether
power is conferred by statute or by the common law ot by

the prerogative. ·

·

· . .· ·· ·

•· ·.

8
"Ombudsman,. as referring to an impartial person who deals
with specific complaints about decisions of administrative
tribunals and officers and who investigates, assesses and
reports upon, but does not himself reverse or modify, these
decisions. 1
"judicial review" as referring to the supervisory powers of the
Supreme Court of New South Wales(a) to command tribunals and officers to perform public
duties;
(b) to prohibit or otherwise restrain tribunals and
officers from proceeding in matters before them;
( c) to command or otherwise require the removal into
the Court of matters before tribunals or officers
whether for the purpose of quashing or otherwise ;
and
( d) to determine by declaration matters concerning the
powers of tribunals and officers.
"Prerogative Writs" as including the writ of habeas corpus and
subjiciendum and judgments or orders of the Supreme
Court granting a relief or remedy which was formerly
granted by way of the prerogative writs of prohibition,
mandamus or certiorari/'
"Crown Privilege" as referring to a claim made in any proceedings, whether or not the Crown is a party to the proceedings, that evidence which is relevant and otherwise admiss~
ible should be excluded because its admission would be
injurious to the public interest.3
3. We emphasize that the rights of appeal with which we are
concerned are, as we see them, rights of appeal granted by statute. The
nature of an appeal is determined by the terms of the relevant statute.
Unless the statute otherwise provides, the appellate body is in the same
position as if the hearing of the appeal were the original hearing, and
hence it may receive evidence in addition to that before the tribunal
or officer below, and it may consider the whole case and not merely
the points as to which the appeal is brought. Statutes do, however,
often confer limited rights of appeal: for example, an appeal may be
limited to matters of law and not extend to matters of fact. Unlike a
right to appeal, judicial review is, in origin, a common law concept.
Review involves the exercise by the Supreme Court of control over
another tribunal or officer; it does not involve any reconsideration of
the merits of the matter the subject of review. In general, it provides
a review of error, but only where error is re,arded as having led a
body to exceed its powers or to fail to exercise 1ts powers.
1 See Rowat (ed.), The Ombudmum, 2nd ed. (1968), p. xx.iv: Gellhorn.
Ombudsmen and Other:r (1966), pp. 420-439•
.t Seo Annexuro E. paraa 53, S9 and 63-66.
8See Hogg. Liability of tht Crown (1971), Cb. 3,
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4. Subject to limited exceptions, we do not read the terms of
reference as-(a) requiring us to consider matters within our terms of
reference "to review the law relating to proceedings by
and against the Crown and incidental matters" ; or
(b) entitling us to consider( i) decisions relating to the making of rules, regulations
and by-laws having force as subordinate legislation; or
(ii) whether compensation should be payable to a person
adversely affected by the decision of an administrative tribunal or officer.

5. Where convenient, we refer hereafter to "decisions of administrative tribunals and officers" as "official actions of public authorities".
We treat an "official action" as including a failure to take official action,
a refusal to take official action, a purported official action and a proposed official action.

PART II
INTRODUCTION
6. Our terms of reference are less technical than any others given
to us. We think it right, therefore, to state our starting-points, even if
in general and imprecise terms. They are-( 1) The growth of public administration is a characteristic of

contemporary society.
(2) The powers of public authorities to affect private rights
have increased in r~nt decades and are increasing.
( 3) Problems of administrative justice cause concern in most
parts of the world, including New South Wales.
( 4) When objectives of government policy have been determined, those objectives must be attained without unreasonable delay and account must be taken of the needs of
public authorities to run the day-to-day government of the
State.
(5) Any official action should have "reasonable regard to the
balance between the public interest which it promotes and
the private interest which it disturbs", and be fair.
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( 6) Any person adversely affected by an official action should
be able to question the action simply, cheaply and quickly;
and procedures should be available to him which are fair,
impartial and, wherever possible, open. 4
7. We are required to·consider the official actions of administrative
tribunals and officers. The inclusion of officers means that the scope
of our inquiry is wide. Difficulties flow from that width. Some
57,000 officers are employed under the Public Service Act, 1902, and
a far greater number are employed by public authorities under other
Acts. In short, where we speak of "official actions" we are, of necessity,
referring to actions of public authorities ranging from the Governor
of this State to the most junior employee of government; their respective
powers may differ but the action of a clerk in posting a letter tomorrow
rather than today may sometimes affect a person more than any action
of the Governor.
8. We do not try to specify every public authority and every
official action within the application of our terms of reference. Annexure
A lists some 1,500 public authorities to whom specific reference is
made in the legislation of this State. Annexure B lists some 350 separate
official actions which may be taken by the Minister for Lands or by
public authorities subject to his administrative control. Annexure C
lists some 200 separate official actions which may be taken by the
Chief Secretary or by public authorities subject to his administrative
control. Each of the Annexures is intended to be illustrative, not
exhaustive. We have assembled and studied material from which like
lists can be prepared of official actions which may be taken by the
remaining sixteen Ministers of the Crown and their respective departments, and under Acts administered by them. We believe, however,
that Annexures A, B and C sufficiently illustrate the public authorities
and the official actions with which we are concerned and, also, the
difficulty of drawing general conclusions appropriate to each authority
and to each action.
9. Annexure D lists some ·350 examples of official actions against
which there is a right of appeal or a right in the nature of an appeal;
rights which vary according to the terms of the statutes conferring them
-from rights of full appeal to rights of limited appeal. A sample of
these examples is listed below together with a sample of official actions
against which there is no right of appeal. Our research convinces us
that in New South Wales the latter actions far outnumber the former
actions; our assessment is that the ratio is in the order of not less than
twenty to one.
4 Our starting-points are taken, in part, from the Report of the Committee
on Administrative Tribunals and Enquiries ( the Franks Committee) ( Cmnd. 218
(1957), paras. 21, 23 and 112). The Committee's terms of reference were nartower than ours are but, in our view, many of their observations apply generally
to official actions of public authoritia.
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EJclsting Rights of Ap~al

Public Authority
(l) The Minister

Power

Appellate Body

.. To grant a charity exemption from District Court.
registration under the Charitable
CoUections Act, 1934 (s. 4),

(2) Commissioner of To approve of a pistol club (Pistol Court
of
Police.
Licence Act, 1927) (s. SA (1) (a)). Sessions.

Petty

(3) State

Planning To determine in certain circum- Ap~ls Board conAuthority.
stances that ouJy that part of a shtuted under a. 59
contribution under lhe Land of the Act.
Development Contribution Management Act, 1970, as the Authority
considers reasonable, shall be
payable (s. 15 ()} (c) ).

(4) Under Sc,cretary, To register pmnj.ses as factory The Minister.
Department of (Factories, Shops and Industries
Labour
and Act, 1962, s, JI).
Industry.
(S) Cbieflnspc,ctoror To grant a certificate of competency The Minister, who
Scaffold.Ins and en:titlios person 10 act as cnme or must refer matter
Lifts.
hoist driver (Scaffolding and Lifts to a Board o(
Act, 1912, s. 17).
Reference.
(6) Apprenticeship

Committee.

To cancel an apprentice's indentures Industrial
(Apprentices Act, 1969, s. 18).
Commission.

(7) Commissioner of To decide taxpayer's objection to an The Supreme Court.

Land Tax.

(8) The Minister

assessment made by the Commissioner (land Tax Management
Act, 1956, s. 35).

To cancel the licence of a fisherman Quarter Session,,
convicted of an offence under s. 37
of the Fisheries and Oyster Farms
Act, 1935 (s. 119).

(9) Auditor General To surcharge an accounting officer Tbe Governor.
(Audit Act, 1902, s. 49).
(JO) Auditor General To sun:barge a disallowance of Court

expenditure of a Pastures Protection Board (Pastures Protection
Act, 1934, s. 19A (1) (c), (2) and

of
Petty
Sessions or a District
Court.

(3) ).

No Rights of Appeal

Public Authority

Power

(I) Bookmakers Revision Commit- To refuse application by a bookmaker
tee constituted under Book- proposing to carry on business at a race
makers (Taxation) Act, 1917, muting (s. 36).

a. 35.
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Public Authority
(2) Housing Commission of N.S.W. To adjust rentals of properties (Housing Act,
constituted under the Housing 1912., s. 8 (4) ).
Act, 1912, s. 3 and the Houf
Act, 1941, s. 5.

(3) Registrar appointed under the To refuse approval of any person as a valuer
Permanent .Building Societies for the purposes of s. 13 of the Act.
Act, 1967.
(4) Industrial Registrar

To refuse a licence to an outdoor worker in
the clothing trades (Factories, Shops and
Industries Act, 1962. s. 116).

{5) The Minister

To refuse exemption of a person from the
provisions of the Rural Workers Accommo•
dation Act, 1969, s. 12.

(6) Commissioner for Main Roads To refuse consent to the constructforl of a

means of access from an adjoining property
to a motor way (Main Roads Att. 1924,
s. 27c (4) (b) ).

(7) The Minister

To cancel a greyhound race-course lice.nee
for any good cause {Gaming and Betting
A.ct, 1912, s. 521. (3) ).

(8) Nurses Registration Board

Where it appears to the Board that to prevent
the spread of infection it is necessary for
any registered nurse to abstain from
practising. to direct such nurse to abstain
from practising as such for such period as
the Board may determine (Nurses Regis•
tration Act, 19S3, s. 25 (1) ),

(9) The Minister

To require a bread manufacturer to cause
bread to be delivered within such area as
the Minister may specify (Bread Act, 1969,
8. 15).

(10) Under Secretary

To exempt a factory from compliance with
specified health requirements where the
Under Secretary is satisfied that compliance
is unnecessary or impracticable (Factories,
Shops and Industries Act, 1962, s. 26}.

10. Little detailed study has been made in New South Wales of
how public authorities act. Everyone is affected but we cannot specify
who or how many are adversely affected by official actions or by whom
or in what way. Reliable knowledge of •this kind is, however, notor•
iously difficult to get. Through the co-operation of Ministers of the
Crown and others, we have collected much helpful material but we
believe that no matter what factual inquiries are undertaken only an
imperfect picture of public authorities in action can be obtained. For
example, we are told that during the twelve months which ended on
30th June, 1971, 41,057 notices were issued under Regulation 94B
of the Motor Traffic Act, 1909 (notices directimt that motor vehicles-
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in a defective condition be not used until specified repairs are effected)
and some 60,000 rental accounts were reviewed by the Housing Com- '
mission of New South Wales. In no case was there a right of appeal. ·
We cannot demonstrate that any one of these official actions was wrong:
but it is unrealistic to suggest that all were free from error. We have·
to treat all powers exercisable by public authorities as sources of
potential maladministration, even though we thus arrive at some conclusions which cannot be supported by empirical. data.
11. Public authorities, though not more than other men and
women, can be susceptible to the ills identified by one writer as "excessive sense of self-importance, indifference to the feelings or convenience
of others, obsessive adherence to established practice regardless of result- ·
ing hardship" and "persistent addiction to formality". 5 And even the
best and most efficient public authorities sometimes make mistakes. ·
Government tries to detect and correct both the ills and the mistakes
and if existing methods for doing so are effective, or if ineffective can.
be made effective, granting new rights of appeal may be unnecessary.
We comment, therefore, on(a) the doctrine of Ministerial responsibility;
( b) the roles of Parliament and Members of Parliament ;
( c) departmental investigations ;
(d) the Public Service Board;
( e) the mass media ;
(f) the courts.
MINISTERIAL RESPONSIBILITY

12. A Minister of the Crown is individually accountable to Parlia- ·
ment for everything done within that part of public administration which
is under bis control and direction. This convention: applies whether the .
thing done arises from the ordinary operations of government or the '
exercise of special powers conferred on the W,nister or on subordinate .
public authorities subject to his control and direction. The doctrine
of ministerial responsibility is complex. Conventions are still evolving
and theory is sometimes at variance with the realities of politics.
Although a Minister may, in a constitutional sense, be responsible toParliament, sanctions for breach of responsibility are more likely to be .•
imposed by bis leader, his party and his electors than by Parliament :
itself. "If the Minister is free from personal fault and could not by
reasonable diligence in controUing his department have prevented the
mistake, there is no compulsion to resign" .6 And censure motions
directed to Ministers appear to have lost much of their significance since
their widespread use as a political tactic.
5

Robson as quoted by Gellhom, When Americans Complain (1966), p. 4.
The Hon. B. M. Snedden, Q.C., M.P., "Ministerial Responsibility in Modern Parliament Government", Papers of the Third Commonwealth and Empire
La": ,Conference (1~~5),
3_ :1t p. 8; and see ~!1erall~ ~- E: Finer, ''The
Ind1V1dual Respons1b1hty o Mm1Sters" (1965) Public Administration 377.
6

f·
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13. The business of modem government is vast and complex. A
Minister in charge of one or more departments and answerable for the
actions of a number of public authorities cannot be expected to control
personally all things done on his behalf. In this State, eighteen Ministers
administer some hundreds of Acts of Parliament and many more pieces
of subordinate legislation. We think it unrealistic to suggest that
because, in some circUJllitances, a Minister may suffer loss of office for
the misdeeds or neglects of his subordinates that those misdeeds or
neglects become known to him and are corrected.
14. What we have written in paras 12 and 13 is not directed to

the collective responsibility of Ministers to Parliament for the policies

·of their Government. A basis of our system of parliamentary government is the convention that if the Premier ceases to command the confidence of the majority of the Legislative Assembly he shall, unless
at his request Parliament is dissolved, tender the resignation of his
Cabinet. Som~ of our later recommendations rest on this convention.

PARLIAMENT AND MEMBERS OF PARLIAMENT

15. "In Britain, Parliament is the place for ventilating the grievances of the citizen by history, tradition and past and present practice.
It is one of the functiona of the elected Member of Parliament to try
fo secure that his constituents do not suffer injustice at the hand of the
-Government. The procedures of Parliamentary Questions, Adjournment
Debates and Debates on Supply have developed for this purpose under
the British pattern of Parliamentary Government; and Members are
continually taking up constituents' complaints in correspondence with
Ministers, and bringing citizens' grievances, great or small, to Parliament, where Ministers Individually and Her Majesty's Government collectively are accountable." 1

16. The words quoted in para. 15 apply generally to the functions

d.. Members of Parliament and the procedures of Parliament in this
State. Yet we doubt that it is practical for ninety-six Members of the
Legislative Assembly and sixty Members of the Legislative Council
to cope with the administrative grievances of a population' which exceeds four millions and a half. Members of Parliament do extensive
and dedicated work for constituents and others but the average popula-tion of electorates in this State is some 40,000 and, with limited time,
money and staff, a Member can only be impossibly burdened if he
fries to investigate in depth the grievances of all the people who seek
his aid. He has little choice but to refer such grievances, with his
T White Paper, The Parliamelllary Commissioner for A.dmininration (Cmnd.
1767, October, 196S) para. 4,
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submissions, to the Minister who has under his administration the
public authority concerned. The Member's knowledge of the particular
problem will generally be restricted to what he is told by hls constituentand to what the Minister or public authority cares to reveal. He cannot insist on sighting relevant documents and files and sometimes his
effectiveness may be thereby weakened. ll his submissions are unsuocessful and he is unconvinced by those to whom they are made, he
may raise the matter in Parliament.
17. Doubtless the knowledge that official actions of public authorities must always be capable of explanation in Parliament aids good
administration but, in our view, few people challenging an official
action look to the parliamentary question as a remedy. It is not often
used for private grievances and when so used it! effectiveness is restricted by the limits of parliamentary time which can be allowed for
questions"We have a Parliament of 94 members and we limit question •
time to 45 minutes. In practice we are lucky if we get through
14 questions every day . . . The reason is that members
abuse the rules and Mrnisters, in turn, abuse the rules in replying to questions. In practice question time in the State Parlia-ment of New South Wales develops into a political battle
between the Opposition seeking to criticize and expose the
Government and the Government seeking to protect itself and ·
itself indulging in political propaganda. In the result almost
every question contains argument and comment. " 8
18. To petition Parliament is a privilege of the citizen which, in
the case of private grievances, has largely fallen into disuse. Unlike
England and New 2.ealand, no Parliament in Australia has a Petitions ·
Committee charged with the duty of informing it of the results of
petitions. To us, the petition is not suitable for general use as a chat- ·
lenge to an official action of a public authority..The situation in New South Wales is that Members of Parliament no longer regard petitions as an effective method of
seeking to redress grievances. The Members present petitiom
to Parliament only because they regard. them as a means of
pacifying their electors who are agitated about something . . .
The simple fact is that if a Member thinks that a grievance
deserves to be followed up in any way, it is open to him to
have it followed up by other parliamentary forms. " 9
8 Sir Kevin Elli!, Spealc.r, l.cgislative Assembly-Report of First Conferenc. .
of Australian Presiding Officers and Clerks-at-the-Table, January, 1968, p. 20.
9 Sir Kevin Ellis-Report of Second Conference of Presiding Officers and·
Clerks of the Parliaments of Australia ..• April, 1969, p. 69.

16
Indeed, a petition to Parliament is an unwieldy instrument to deal with
what may be a minor grievance.

19. Nothing we have written detracts from the unique position
of Parliament and its Members when dealing with official actions of
public authorities. Put shortly, our views are: a Government's accountability to its electors is inadequate in this context; to make use of
Parliament for such purposes is, mostly, to apply an inappropriate
force--one greater than should be needed; to use Parliamentarians for
the same purpose is, usually, to challenge the public authority which
took the official action-a challenge which, for reasons about to be
stated, we believe is not wholly satisfactory.

DEPARTMENTAL INVESTIGATIONS
20. A public authority investigating a challenge to one of its
official actions will try to be free from its own influence and to be, and
to be seen to be, impartial despite friendships within the authority,
group loyalties and natural protective attitudes to its own work. Yet
few unsuccessful challengers are likely to be satisfied with the worth of
¢at challenge. To us, only when clearly impartial minds examine
official action complained about can there be a likelihood of unsuccessful, but reasonable, complainants being so satisfied. We think tha~
criteria of impartiality and openness are not reasonably satisfied if a
challenge to an official action is dealt with finally by or within the
public authority which took the action. "Self-policing,
y valuable
accepted
though it be for managerial purposes, will never be a
means of redressing errors so long as administrative heads may veil
their own or their subordinates' discovered blunders in order to avoid
possible embarrassment." 10 "The process contains two inherent weaknesses: first, the investigation is carried out by the Department whose
conduct is impugned, and secondly, it is based upon documents which
are not available to the complainant or indeed to anyone other than
the Department. The investigation, therefore, is not impartial in the
sense that it is conducted by an independent authority having access
to all relevant documents and it is inevitable in these circumstances
that the complainant could feel that the Department has been judge
in is own cause and for that reason, if for no other, should feel diss~tisfied with the process." 11
PUBLIC SERVICE BOARD
21. The Public Service Board inspects departments and investigates
performance of work. In this State, however, official action may be
taken by public authorities which are not Public Service departments,
e.g., the Public Transport Commission. Also, in some Public Service
departments there are authorities who are not subject •to the jurisdiction
of the Public ~rvj.ce_ .Boa?:'d, e.g., ministerial appointees within, say,
10 Gellhorn,
11

When Americans Complain (1966), p. 218.
JUSTICE Report, "The Citizen and the Administration" (1966, para. 82.
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the Departments of Educatioa. and Conservation. Because the Board's
jurisdiction is thus limited its activities have similarly limited relevance
to our terms of reference. Further, and perhaps more importantly, it
iJ not the primary function of the Board to act as an administrative
complaints bureau.

MASS MEDIA
22. Many people who work in the mass media (by this expression
we mean mass communication by press, radio and television) try to
right official actions which are said to be wrong and their efforts, though
often unpublicized, are frequently successful. The same people apply
their own criteria in deciding whether or not to take up a person's
complaint: they may take it up because he appears to have suffered an
injustice, because to take it up is consistent with editorial policy, or
because the complaint may involve a matter of public interest. Most
official actions are, however, insufficiently noteworthy to warrant
publicity; even newspaper columns which deal with complaints by
members of the public appear to be mainly concerned with local government, consumer and service hurts as distinct from State government
hurts. Also, momentary editorial or other indignation need not be
followed by investigation, analysis and action. Press, radio and television are powerful, indispensable and effective critics of how public
authorities act but the detection and correction of wrong official action
is a function of government and government should deal with complaints on the mere ground that a person may have suffered injustice:
the extent to which the mass media successfully engage in this work is
one test of the effectiveness or ineffectiveness of government.

nlECOURTS
23. Professor S. A. de Smith has said of the role of the courts in
England: "The law is both complex and technical"; "The classes of
adm1nistrative acts and decisions that are unreviewable because of the
nature of their subject matter are more extensive than in most foreign
systems"; "Classes of acts and decisions that are prima facie reviewable
often prove to be unreviewable in practice"; and "An outstanding
characteristic of judicial review in English administrative law is that
it is so seldom invoked". 12 In our view, the words quoted apply to
judicial review of official actions in this State. Also, in our view, the
comments made and the question put by Professor H. W. R. Wade in
1968 are pertinent: "Unlike other legal subjects which run more or less
steadily in predictable directions, administrative law is a network of
major roads, minor roads and dangerous intersections. All who work
in this field share the sense of insecurity which makes it difficult to
tell the major roads from the minor roads, or who should give way to
whom. In one case an important general principle is proclaimed in the
12 Judicial

Review of Administrative A.coon, 2nd ed. (1968), pp. 24, 25, 30.
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widest terms, in another it is tossed aside in favour of minor technicalities. Moreover, there is also the uncomfortable feeling that the roads
may not even be leading to the right destination. Is our system of
administrative law the right one, and can it cope with the • . . growth
of governmental power . • •?" 13
24. To some extent the procedural law of judicial review was
reformed in this State by the Supreme Court Act, 1970. 14 But the
grounds upon which the Supreme Court may review an official action
of a public authority are limited. So too is the relief which the Court
can give. And judicial review is costly and unpredictable. The Legal
Assistance Act, 1943, and the Legal Practitioners (Legal Aid) Act,
1970, meet part, but by no means all, of the criticism based on cost;
the other criticism, unpredictability, is, in practice, inevitable and
unanswerable. Moreover, in our view, a challenge to an official action
of a public authority should be available which does not require
proceedings to be commenced in the Supreme Court. To us, using that
Court for that purpose is in one respect much the same as using
Parliament-it involves applying a force greater than should be needed
to secure effective reconsideration of an official action.
25. Courts other than the Supreme Court and tribunals other than
courts are, of course, empowered to examine some official actions. A
number of statutes provide :that action taken under them can be
challenged by appeal. By way of example, a milkman aggrieved
by the cancellation of his certificate of registration may appeal to a
Court of Petty Sessions, 15 a physiotherapist aggrieved by the removal
of his n.ame from the register of physiotherapists may appeal to a
District Court16 and, in some cases, a holder of a licence under the
Oean Waters Act, 1970, who is aggrieved by the revocation of the
licence may appeal to the Oean Waters Appeal Board. 17 But, to us,
telling criticisms of the arrangements for administrative appeals in
New South Wales are the immensity of the areas they do not touch11
and their fragmented nature.19
26. We conclude that the remedies now available for correcting
wrong official actions are inadequate. We agree that "there is a need
for the establishment of machinery which provides for a more comprehensive review of administrative decisions". 19a. The question whether
"appeals" should be the machinery cannot be answered until other issues
are considered. To this task we now turn.
13

"Crossroads in Administrative Law", Current Legal Problems, 1968, p. 75.
especially Supreme Court Rules 1970, Part 40, r. 1.
15 Dairy Industry Authority Act, 1970, s. 34.
16 Physiotherapists Registration Act. 1945, s. 24 (6).
11 Clean Waters Act, 1970, s. 25.
18 See para. 9.
19 See paras 155, 156.
19a Report of the Commonwealth Administrative Review Committee £1971 ).
para. 12.
i i See
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PART

m

OFFICIAL ACTIONS OF PUBLIC AUTHORITIES
DlvISION

1.-PubUc Autlwrities

27. In a general sense, we are concerned with governmental
authorities, not with other authorities. But what authorities are governmental and what are not? Similar questions have been answered in
detail over a long period in relation to the work of the Auditor-General.
We take these answers as serviceable starting-points and say, as a solution in part of the problem of definition, that any person is a public
authority if in relation to the official actions of that person the AuditorGeneral has any powers, duties or responsibilites. If the AuditorGeneral, an officer of Parliament, audits any books of account relating
to a public authority, official actions of that authority, should, in our
view, be taken to be within the scope of our terms of reference.
DMSION

2.-The Nature of the Powers Exercisable by PubUc
Authorities

28. What is the nature of the powers exercisable by public authorities? The doctrine of the separation of powers states that it is the
function of the legislature to make law, the function of the judiciary to
resolve particular disputes according to law and the function of the
executive to put law into effect. The doctrine assumes that it is possible
to distinguish between three categories of governmental power. But, in
practice, "[N]o test for distinguishing between the three powers of
government is at once intellectually satisfying and functionally
useful''. l9b

29. Under the system of government in New South Wales there
has never been a strict separation of powers. To illustrate: Parliament
makes law by passing Acts; the courts make law by laying down rules
of the common law and by interpreting law made by or under the
authority of Parliament ; and public authorities make law under powers
conferred by Parliament and by interpreting law. "Interpreting" law is
law-making in nature because it assumes a doubt as to the meaning of
law and it resolves that doubt by deciding that one view .rather than
another is to be adopted. A particular law may be made by an Act
of Parliament, a decision of a court or a decision of a public authority.
30. In practice, the doctrine of the separation of powers is important only in that it points to basic differences in the functions of the
bodies which exercise power and in the emphasis it gives to the need
for adjudication to be independent of administration. This need for
adjudication to be .independent is "perhaps the only aspect of the
doctrine on which all democracies concur". 20
Paton, Jurisprudence, 3rd ed. ( 1963), p. 301.
Friedmann, Law in a Changing Society (1972), p. 383.
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31. A legislator and an adjudicator approach their respective functions differently. The legislator is concerned primarily with constructing
and maintaining a system of government applicable to the State as a
whole. The adjudicator is concerned primarily with resolving disr,utes
between small numbers of people. We stress the word "primarily ' because legislators often deal with problems within restricted areas and
adjudicators. especially those in the superior courts, have, through the
doctrine of precedent, influence over wide areas. The modification of
existing laws and the making of new laws is a minor, but important,
part of the judicial process whereas it is the major part of the legislative
process.
32. It is more difficult to make general statements about the
function of the administrator-in our terms, the public authority. Sometimes, whether by legislative delegation or otherwise, he makes law
or rules of general application without necessarily having regard to
particular cases. At other times he applies existing rules, whether made
by Parliament or by another public authority, to particular cases. And
sometimes he does both. We adopt the view that where a public
authority creates legal rights and liabilities or creates rules by which
legal rights and liabilities may be ascertained, the public authority is
legislating. It is proper, in our view, that in such circumstances, the
public authority should act according to government policy. For
example, under the Land Development Contribution Management
Act, 1970, land becomes liable for contribution upon the publication
of an order by the Minister that the land is to be so liable ;21 Parliament has, in effect, delegated to the Minister (a public authority) its
power of legislating within .this particular area. An order made under
the Act creates legal rights and liabilities and the making of such an
order should be considered ,as a legislative act of government.
33. On the other band, where a public authority ascertains legal
rights and liabilities by reference to existing rules, the authority is
adjudicating. This is so whether or not a dispute has arisen. The
authority does not then take government policy into account. For
example, under the Valuation of Land Act, 1916, the Valuer-General
is required to make valuations of the unimproved, improved and
assessed annual value of certain lands ;22 when doing so he is governed
only by the standards stated in that Act23 and he is not concerned with
government policy.
34. Not infrequently, power to administer and power to adjudicate
are conferred on the same public authority. For example, it has been
said that under the Mining Act, 1906, "a warden has functions to perform which are administrative and functions to perform which constitute
the exercise of judicial power". 24
21 Section
22 Section
28 Sections

11.
14.
S-7.
24 Per Asprey, J. A., in Vukicevic v. A.sJ/ey (1970) 92 W.N. (N.S.W.)
656, 660.
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35. In our view(a) where an official action of a public authority is legislative in
character, the official action should be subject to control
by Government or Parliament or both;
(b) where an official action of a public authority is adjudicative
in character, the official action should be subject to control
by the ordinary courts or by an independent and impartial
body; and
(c) where an official action of a public authority is both legislative and adjudicative in character, the official action
should(i) as to its legislative part, be subject to the control
mentioned in (a) ; and
(ii) as to its adjudicative part, be subject to the control
mentioned in (b).
We rest these propositions on the convention of collective ministerial
responsibility for delegated legislation and on the need, so far as practicable, for adjudication to be independent of administration. We do
not rest them on the general principles of the doctrine of the separation
of powers. Any danger that public authorities may make unjustified
encroachments upon the rights of a person comes from uncontrolled
power, not from mixed power. But to a substantial extent the nature
of a power dictates the nature of the appropriate means for controlling
an exercise of the power.
36. We illustrate how a public authority may legislate, adjudicate
or do both(a) "[A]ll fish
. . in the possession of any person contrary
to the provisions of this Act, shall be forfeited to the use
of His Majesty." "If any article, seized under this Act
. the same may be forthas forfeited, shall be fish .
with sold by the inspector seizing the same .
." 25
Before the inspector can validly act under his power
of sale, certain requirements must be satisfied. These can
include: a matter of fact-is a seized article "fish" in the
generally accepted sense of that word; a matter of lawis the fish, in the generally accepted sense of that word,
a .. fish" within the meaning of the Act; and a matter of
mixed fact and law-was the fish, "in the possession of
any person contrary to the provisions of this AJ;t"? The
inspector's power of sale involves adjudication;
25

Fisheries and Oyster Farms Act. 1935, ss. 94 and 98.
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(b) "An inspector may serve on the owner or occupier of any
land or premises a notice requiring him to take such
measures or do such acts as are specified in such notice
. . . to prevent the spread of any disease or pest."26
An inspector cannot validly serve on an owner or
occupier a notice requiring action to be taken which is
not related to preventing the spread of "disease'' or "pest";
and each of these terms has to be interpreted in accordance with the definitions contained in the Act. Matters
to be decided by the inspector are matters of fact, law,
and mixed fact and law, and when deciding them he
adjudicates. But in deciding what "measures" or "acts"
are to be specified in a notice, the inspector is legislating;
(c) "[T]he Minister may cancel any [greyhound race-course]
licence . . . if he is satisfied that the holder of such
licence has ceased to be a non-proprietary association. " 27
Before the Minister can validly act under his power
of cancellation, certain requirements must be satisfied.
These include matters of mixed fact and law-is he
satisfied that the licensee bas ceased to be "a nonproprietary association", within the meaning of that
expression as it is used in ,the Act? To be so satisfied the
Minister must adjudicate and then, and then only, does the
question arise of his legislating-will he cancel the licence?
(d) ''The Minister may . . . prohibit the employment in any
factory . . . of persons under the age of sixteen years in
any work in which he considers it undesirable that they
should be employed." 28
In deciding whether certain premises are a "factory",
the Minister is adjudicating but then all that is required is
that the Minister should decide that persons under the age
of sixteen years should not be employed in certain work.
The making of the latter deci~ion is, it seems, legislating.
( e) "Any . . . officer may also cause any rooms, premises,
and articles in the house or place where the patient then
is to be cleansed and disinfected to his satisfaction . . . " 29
In deciding, for example, that a "house or place" is
subject to the legislation, the officer is adjudicating but once
this decision is made the scope or area of the officer's
potential action is limited mainly by his policy: his judgment of what is "to his satisfaction". Here, i.t seems, be
legislates.
Plant Diseases Act, 1924, s. 14.
Gaming and Betting Act, 1912, s. 52c.
!8 Factories, Shops and Industries Act, 1962, s. 51 ( 1).
111 Public Health Act. 1902, s. 32B (4).
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37. The words used in statutes may be uncertain aids for ascertaining whether, in any particular case, a public authority is legislating or
ad.Ju.dicatmg. To illustrate: under the ~tock (Artincial lnseminati.on)
Act, 1948, the Minister for Agriculture may refuse .an applicat10n tor
the renewal of a !lcence issuee1 under the Act in respect of particular
species of stock.30 No rules are specified in the statute and the M .llllSLc r'S
power of retusal appears to be legislative in nature in that he may
set his own standards and act accordingly. But let it be assumed, 1or
the purposes of the illustration, that the policy of the statute is to control
artincial insemination of stock so as to ensure the success in this State
of that breeding technique. The statute provides for the licensing of
premises to be used tor the co,lection, storage and packing of semen
for sale because it is obviously important that preilllses used for tnat
work be suitable for the purpose, and be adequately equipped and
supervised. Let it be assumed also that a refusal by the Minister to
renew a licence should be related to matters of hygiene, or competence
on the part of the licensee and his employees. The objectives of the
Act may still be secured if the section is expressed to the effect of the
following:
"The Minister may refuse any application under this section if:
(a) the premises specified therein are not reasonably suitable
for the collection, storage or packing for sale of semen
of the species of stock specified therein; or
(b) the applicant is not competent to collect, store or pack
for sale semen of the species of stock specified therein...
Expressed thus, if our supposition of policy is correct, the Minister's
power of refusal is a power to adjudicate, not a power to legislatein the sense that he is required to apply specified rules and to ignore
matters which are not comprehended within those rules.

38. The propositions stated in para. 35. cannot be applied to a
particular official action unless the power to take that official action is
examined in relation to the particular policy and purpose which lie
behind its creation. Does the power permit the public authority to
legislate or to adjudicate or to do both? Should the official action be
subject to control by the Government or by an independent and
impartial body? The results of any such examination must, to some
extent, vary according to the intuitive responses of the person making
the examination. But until all powers exercisable by public authorities
are examined individually and, as far as possible, objectively, no
answers to the questions implicit in our terms of re f ence can be
complete. Later in this Report, we recommend that this total examination be undertaken.31 Because it may take some years to complete,
our other _recommendations provide for the situation in the meantime. 31
30 Section .5.
zt See paras 136, 138, 139.
32 See para. 148.
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39. We have not considered official actions which are purely
administrative in character, that is, official actions which do not involve
legislation or adjudication. The omission stems from our belief that
where a public authority takes an official action it mostly acts in a way
akin to that of the Legislature or the courts.33 Where a public authority
has a mandatory duty to take a particular official action (for example,
to issue a licem:e upon payment of a prescribed fee) the taking of that
action is purely an administrative act. For present purposes, however,
this kind of official action does not require our special consideration.
It is, however, within the application of our later recommendations. 33..
DM:s10N

3.-Procedural Requirements /or Official Actions

40. Procedural requirements for official actions of public authorities may be imposed by statute or by the common law: "The cases
seem to me to show that persons acting in a capacity which is not on the
face of it judicial but rather executive or administrative have been held
by the courts to be subject to the principles of natural justice." 34
Shortly stated, the term "natural justice" means that official actions
affecting the rights of a person must be preceded by a fair hearing. In
this context, a fair hearing requires at least ,two things: that the public
authority must hear the person concerned and that it must not be
"interested" in the subject matter of the official action or be otherwise
"biased".

41. Well founded criticisms of the law relating to natural justice
and official actions of public authorities include(I) Until the courts have made a decision it cannot be said
with certainty whether the rules of natural justice do or
do not apply to a particular official action of a particular
public authority. This uncertainty gives rise to two
difficulties(a) the public authority does not know whether he is
required to adhere to the rules of natural justice and
to govern his procedure accordingly; and
(b) those who may be affected by the official action do
not know what their procedural rights are.
(2) Even where it is reasonably clear that a fair procedure must
be followed, the requirements of fair procedure in the
case of a particular official action of a particular public
authority may be uncertain.
33 See Wade, "'Quasi-Judicial' and Its Back.ground" (1948-1950) 10 Camb.
L.J. 216 at 222.
33A See the Ombudsman Bill, s. 12. See the Public Administration Tribunal
Bill, s. 17.
Per Lord Hodson in Ridge v. Baldwin [1964] A.C. 40, 130.
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42. It is relevant to our terms of reference to inquire whether a
right of appeal should be granted from an official action because of
non-compliance with prescribed procedural rules or the rules of natural
justice. We think a right of appeal is desirable-"The history of
liberty has largely been the history of observance of procedural safeguards... 35 A more difficult question is how best to formulate the
procedural rules a breach of which may give · rise to an appeal. The
undermentioned five possible courses of action require consideration:
(1) To enact detailed rules in each statute conferring a power
to take official acticm. This course would eliminate uncertainties with respect to each statute in which rules were
enacted and the rules could be appropriately made to
accord with the nature of the power. But this course has
disadvantages. The enactment of such legislation would
occupy Parliament's limited time with detail that could
better be worked out in consultation with those concerned
with the administration of the statute.

(2) To enact general legislation establishing uniform detailed
rules applying to all powers to take official action. The
diversity in the character, nature and purpose of power is
such that a uniform statute could not be drawn so as to
cover in detail the procedure to be followed in the exercise
of every power, which would be consistent with effective
governmental action. Variation in procedure is required
to meet the purposes for which particular powers are
conferred.
(3) To give, in each statute conferring a power on a public
authority, a further power to make procedural rules for
official actions to be taken under the power. Regulations
made under each statute would remove much uncertainty
and tend to reconcile the requirements of justice with those
of governmental efficiency. Both factors could be weighed
in the preparation of the rules applicable to each power.
In addition, flexibility would be maintained. This is the
course that bas been adopted, in part, in the United Kingdom and in New South Wales. It is open to the standard
objections to subordinate legislation.

( 4) To enact general legislation establishing uniform minimum
rules a/ procedure for <l/ficial actions. Minimum rules
would establish generaBy recognized procedural requirements applying to the exercise of any power where fair
procedure is required. The minimum standards would be
supplemented for each official action or class of official
actions by detailed rules made by regulation. This is the
course that has been foUowed in the United States. It is
also the course that has been adopted in Ontario.
•Per Frankfurter J. in McNabb v. United States (1943) 318 U.S. 332, 347.
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(5) To adopt, in whole or in part, one or more of the foregoing
alternatives. Adoption of this course of action should result
in the formulation of the best possible procedural rules.
It would, however, require an extensive review of all
statutes and subordinate legislation which confer power to
take official action. We recommend that the review be
undertaken.

43. The review mentioned in para. 42 (5) can be made in
conjunction with the examination of particular powers referred to in
para. 38. We do not reject the concept of general legislation establishing minimum rules of procedure for official actions. A proposal that
legislation of this nature be enacted may result from the review we
recommend. If made, such a proposal would relate mainly to official
actions which are taken only after a hearing of persons likely to be
affected by the official actions. Most of the official actions we ere
considering are not within that category and hence we are more concerned to recommend reforms of general application. The Bills we
propose contain provisions applicable to breaches of procedural rules.•
DMSION

4.-Judicial Review of Official Actions

44. In Annexure E we examine in some detail the law relating
to judicial review of official actions of public authorities. We do so not
only because our terms of reference refer specifically to that law but
also because the examination highlights matters which are pertinent
to "rights of appeal". Here we make only general comments. But first
we note that for most assertions made in the field of judicial review
contrary assertions may be found in the decided cases, in the textbooks
or in both. Many review concepts interlock or overlap and in Annexure
E we are sometimes forced into repetition.
45. We repeat37 that judicial review of an official action of a
public authority involves the exercise by the Supreme Court of control
over the pub1ic authority but it does not involve any reconsideration
of the merits of the official action.
46. On review, the role of the Supreme Court is restricted in three
ways·
( 1) As to errors of fact. Although the Court in reviewing an

official action of a public authority might conclude that
the authority made an erroneous finding of fact it will
not set the official action aside on this ground if the public
authority was acting within its power-to do so would
be to entertain an appeal.
at The Ombudsman Bill, s. 12; the Public Administration Tribunal Bill,
as. 17 and 5 (2) and (3).
17 See para. 3. . .
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(2) As to e"ors of law. U ithe Court decides that the ful filment
of a legal requirement ii a matter which falls within tho
power of a public authority to decide. the Court will not
look at the position to see whether in its view the authority
was right or wrong-to do so would be to entertain an
appeal. An exception to this general propOsition is the
case of error of law on the face of the record.
(3) As to the merits, wisdom or reasonableness of the official
action. If the official action of a public authority is so
unre-asonable or so unrelated to the actual policy of the
relevant statute that no authority acting reasonably could
have taken the action, the Court may hold the action to
be beyond the powers of the authority. Where the action
is one that a reasonable authority might have taken. the
Court will not set it aside, even though it may feel that
it would have acted differently-to do so would be to
entertain an appeal.

47. In the case of the exception mentioned in para. 46 (2).
access to the Supreme Court is restricted. Because the Court has power
to review official actions for errors of law on the face of the record,
it follows that the more complete the record the greater the scope for
review. H, however, public authorities are not obliged to make a record
or to give reasons for their official act.ions and do not do so, the
opportunity for review is restricted: an aggrieved person is then confronted by the "inscrutable fa<:e of a sphinx".35
48. Access to the Supreme Court for review of official actions
may also be restricted by statutes which contain privative clauses. The
following are examples of such clauses contained in New South Wales
statutes( 1) "[A]ny decision of the Controller under this Division that
any prescribed premises are or are not shared accommodation shall be final and without appeal, and no writ of
prohibition or certiorari shall lie in respect thereof.'..
(2) "(1) No writ of injunction or mandamus or other proceeding shall lie or be taken in respect of the allocation
of any quota by, or of any order, determination, proceeding or direction of, the Minister, the Grain Elevators Board
or the Committee, relating to, or on the face of the proceedings appearing to relate to, any matter arising out of
this Act.
(2) The validity of any proceeding or decision of the
Minister, the Grain Elevators Board or the Committee
shall not be challe.nged in any manner whatsoever.',.0
88

at 159.

Per Lord Sumner in R. v. Nat Bell Liquors Lid (1922] 2 A.C. 128.

39 Landlord
40 Wheat

and Tenant (A:mclldmcnt) Act, 1948, s. 3Q ( 4).
1. 44 (1), (2).

Quotas Act, 1969,
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49. A form of privative clause, relevant both to judicial review
and to appeals, is also found in those statutes which impose time
limits for the commencement of proceedings relating to official actions
of public authorities. For example, if an applicant for a certificate of
registration of a shop is dissatisfied with a determination of the Under
Secretary as to the class to which it belongs, he may within seven days
of being notified of such determination appeal to the Minister. 41 Such
limitations may vary according to the nature of the power: in some
instances the appropriate time should, of necessity, be short but in
other instances, where -there is less urgency, a short time limit operates
to restrict the opportunity for commencing proceedings.
50. Arguments for restricting judicial review are(!) Where power is conferred on a public authority, it is
selected as the expert body to exercise the power.
(2) In matters relating to conditions or requirements under
the statute which are clear, the public authority can decide
them as well as the courts.
(3) Where matters of doubt arise, the public authority is in
a better position than the courts to reach a right decision,
for it acquires a specializ.ed experience and familiarity with
the field of activity in which it is empowered to act. The
authority can be expected to be as responsible as the courts
in reaching a decision.
( 4) Not only are the courts less expert and less familiar with
the policy of the statute to be interpreted but sometimes
they show hostility towards the official actions of public
authorities.
(5) Judicial review by the courts of official actions causes
delay, expense and formality which may frustrate the policy
of -the statute.42
51. Arguments against restricting judicial review are( 1) Where Parliament enacts a statute conferring on a public
authority limited powers to affect the rights or status of
individuals, it should be open to an individual so affected
to have it determined, by an independent and impartial
body, whether an official action taken falls within the
powers conferred by Parliament.
(2) The courts are pre-eminently suited for this purpose. They
·have the required independence, impartiality, expertness in
law and familiarity with just procedures.
41

Factories, Shops and Industries Act, 1962, s. 76 (4) (b).
See Ontario Royal Commission, "Inquiry into Civil Rights", Report No. 1,
Vol. 1 (1968), p. 276.
42
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( 3) A public authority charged with furthering a social programme embodied in legislation is not a suitable body to
determine the limits of its own power. Authorities are not
inclined to take the same objective view of policy as that
taken by the courts. 43
The arguments noted in this paragraph are, to us, more persuasive than
those noted in para. 50.
52. Shortly stated, we believe-(a) the law relating to judicial review is complex, technical and
lacking in consistency ;"
(b) the Supreme Court is an inappropriate forum in which to
challenge most official actions ;45 and
( c) even if the law relating to judicial review can be reformed,
objection (b) will remain.
53. Parliament supports the view expressed in para. 52 whenever,
instead of relying on judicial review, it accompanies the establishment
of a public authority with provision for special appeals from the official
actions of that authority. We turn now to "appeals", as distinct from
"review".
DIVISION

5.-Appeals from Official Actions

54. As stated,~ our research convinces us that in New South
Wales the official actions from which there are no rights of appeal far
outnumber the official actions from which there are such rights. Our
general view is that more rights of appeal should be granted. We hold
this view because( 1 ) Human judgment is fallible and means for the correction
of error must exist.
(2) Existing means for correcting wrong official actions are not
adequate.
(3) A society which allows the possibility of wrong to a citizen
through human error in a public authority, without adequate means of correction, is in that respect a backward
society. In other respects, the society of New South Wales
is not a backward society. Better means of relief against
wrong to the citizen at the hands of a public authority can
be established and should be established.
( 4) Appeals properly so called were not known in English Jaw
until the nineteenth century. 47 But proceedings in the
nature of appeals have been favoured by most legal
Id., p. 277.
See, generally, Annexure E.
45 See para. 24.
46 See para. 9.
47 See Holdsworth, A History of English Law, Vol. 1, 213 et seq. See Pollock
and Maitland, The History of English Law, Vol. 2, 664.
48
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systems48 and are part of our legal inheritance.49 Gradually, however, appeals have supplemented or supplanted
~roceedings in the nature of appeals. The process is
illustrated by the English experience resulting in the granting of rights of appeal under the Supreme Court of Judicature Act 187550 and the Criminal Appeal Act 1907 .51
(5) Rights of appeal are granted in civil and criminal proceedings on the plain and simple ground that the practice is
essential to justice, for the purpose of correcting errors and
miscarriages in its administration. 52 But errors and miscarriages cannot be confined to civil and criminal proceedings ; they occur inevitably in the administrative process
where the claims of justice are no less demanding.
(6) We see no reason why a right of appeal should not be as
effective ii:C the field of administrative law as it is in other
fields of law, or that granting a right of appeal would be
more disturbing to the administrative process than it is to
the judicial process, or that disturbance of the administrative process would cause greater public harm than the
disturbances now caused to the judicial process by the
judicial appeal system.
55. It is clear, however, that questions whether there should be an
appeal, the nature of the appeal, the appropriate body to hear the
appeal and the procedure to be followed in the appeal cannot be
answered generally for every official action of every public authority.
56. When considering whether a right of appeal should be granted
from a particular official action of a particular public authority, each of
the following matters is relevant53( 1 ) Whether a right of appeal would too seriously impede the
purpose of a statute.
(2) The nature of the power conferred on -the public authority
-whether, in the sense we have indicated in Division 2 of
this Part, it adjudicates, legislates or does both.
(3) Whether an appeal should be as of right, or conditional
upon the obtaining of leave to appeal from the public
authority or an appellate body.
48 See Buckland, A Manual of Roman Private Law, (1939), 392, 393. See
Burn, The Ecclesiastical Law, (1842), Vol 1, 57a.
49 See Sayers, The Medieval Foundations of England, (1964), 176.
50 38 and 39 Viet. c. 27.
51 7 Edw. 7, c. 23.
52 See Eighth Report of Her Majesty's Commissioners on Criminal Law,
(]845), p. 20.
53 See Ontario Royal .Commission, "Inquiry into CMl Rights", Report No. 1,
Vol. 1 (1968), pp. 227, 228.
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( 4) The ambit of the appeal( a) whether it should be one where the appellate body
starts afresh as if there had been no initial official
action;

(b) whether it should be limited to arguments based
upon the record if any, of any proceedings before
the public authority;
( c) whether the record, if any, should be supplemented
by further material;
(d) whether it should talce the form of an appeal by way
of "stated case"-the argument being confined to
the case stated and the facts as stated being accepted
as correct findings of fact.

(5) The grounds of the appeal: whether an appeal should(a) relate to aJl matters of law or fact decided by the
public authority ;
(b) be confined to decisions on matters of law only;

( c) be confined to the question whether the matters
involved fall within the powers of the public authority to decide ;
(d) relate to official actions taken by the public authority in the exercise of discretion.

( 6) The powers of the appellate body: should it be empowered,
if it concludes that the initial official action was wrong(a) to substitute a new official action for the initial
official action ;
(b) to annul the initial official action or to remit the
case back to the public authority;
(c) to adopt (a) or (b) in whole or in part;
(d) if the consequences of the official action are irrevocable or it is otherwise desirable to let them stand,
to award compensation.
(7) The nature and composition of the appellate body: shoald
the appeal be made to the courts, to a public authority, to
an existing tribunal or to a new tribunal.

( 8) The procedure on the appeal.
(9) Whether the expense of an appeal, to the appellant and to
the public authority, bears a proper proportion to the
importance of the matter in dispute.
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57. Each of the matters enumerated in para. 56 should be considered in relation to the following classes of public authorities( 1) Those which legislate.
(2) Those which adjudicate.

(3) Those which legislate and adjudicate.
( 4) Special classes of public authorities such as( a) those which are empowered to take emergency
action, e.g., to control floods or bush fires;
(b) those which determine the application of scientific
standards, e.g., in the testing of milk;
( c) those which use expert opinion in arriving at their
conclusions, e.g.. a Minister acting on the recommendation of the Poisons Advisory Committee.
58. We are unable to determine the criteria by reference to which
existing rights of appeal from official actions have been granted or withheld or those which have governed the nature of the appeal or the choice
of the appellate body. Relevant factors may have included the philosophy of the Government when the legislation was enacted, the representations that were made to that Government by interested parties, and
the prevailing attitude of the Department within which the legislation
was to be administered. It seems clear, however, that the granting or
withholding of a right of appeal has usually been an ad hoc decision.
59. Questions incidental to our terms of reference include whether
existing rights of appeal from official actions accord with modem conditions and requirements, and, if not. whether they should be systematically reformed. For example, an accounting officer dissatisfied with
a disallowance in his acco,mts made by the Auditor-Genera) may appeal
to the Govemor, 54 and a director of a Pastures Protection Board surcharged by the Auditor-General and called upon to pay the amount of
the surcharge, may appeal to a court of petty sessions or to a district
court. 55 Is it desirable that such variations be perpetuated? We think
not. But, again the question cannot be answered generally; each existing right of appeal should be examined.
60. We return to the question of appeals in para. 148. Before
doing so, we consider, first, the ombudsman as a person to whom a
citizen may complain about an official action and, secondly, the experience of some other countries and states. We are satisfied, from information available to us about official actions in New South Wales and
from our studies, that the experience of other places provide relevant
fields of inquiry: allowance must, of course, be made for social and
constitutional histories different from our own.
Act, 1902, s. 49.
Pastures Protection Act, 1934, s. 19A (1) (e), (2) and (3).
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PART IV
OMBUDSMAN
61. Our knowledge of the ideas embodied in the ombudsman
concept is gained from reading and discussion and not from experience.
Books, pamphlets, articles and bibliographies abound on the subject. ~6
We acknowledge our special indebtedness to the papers collected in
"The Ombudsman", published in 1965 under the editorship of Professor
Donald C. Rowat, and to Professor Walter Gellhom who wrote, in
1966, "Ombudsmen and Others".
62. We repeat67 that we read the word "ombudsman" as referring
to an impartial person who deals with specific complaints about official
actions of public authorities and investigates, assesses and reports upon,
but does not reverse or modify those actions. We stress that though
an ombudsman may, by persuasion, secure the reversal or modification
of an official action be is not empowered himself to reverse or modify
it.
63. The office of ombudsman has its origin in Sweden where the
word means simply an agent or attorney. In that country's Co nstitu.t ion
of 1809 an office of Justitieombudsman (loosely translated-"tbe representative of the people'') was established. The concept of the office
ante-dated that Constitution by nearly 100 years for an office with a
similar title had existed in Sweden since 1713.
64. Although Sweden's system of government is different from
that which we have inherited, the ombudsman concept bas been adapted
to forms of government different from that of Sweden's and to parliamentary systems similar to our own.

65. In Annexure F,sa we list some countries and states where the
ombudsman concept has been adopted or where its adoption is proposed. Relevant activity since the material in Annexure E was collected includes the defeat of the Tasmanian Parliamentary Commissioner
Bill, 1971, the enactment of the Western Australian Parliamentary
Commissioner Act, 1971 (the latter Act being based substantially upon
the former Bill) and the enactment of the South Australian Ombudsman Act, 1972.
66. In Annexure G, we compare the details of the New Zealand
Parliamentary C.Ornmissioner (Ombudsman) Act 1962, the United
Kingdom Parliamentary ComJI1Wioner Act 1967. and the Wes tern
Australian Parliamentary Commissioner Act, 1971, and here we make
more general comments.
51 For example, Stanley V. Anderson in Ombudsman Papers: American
Experience and Proposals (1969) takes twenty-seven pages of text (pp. 381-407)
merely to list 901J'IC selected wridngs.
17 See para. 2.
SI Tbe contents of Annexure F are taken from a Report made in April, 1971,
by the Ombudsman Committee of the American Bar Aaociation.
P 13927- 2
K 6111
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67. Professor Gellhorn states that before writing "Ombudsmen
and Others" he first studied what had been written on the subject and
then devoted fifteen months to observations and interviews in Denmark,
Finland, Japan, New Zealand, Norway, Poland, Sweden, the Soviet
Union and Yugoslavia. An abstract of his conclusions follows:
( 1) Among public officials in all nations that count themselves
well-developed, professionalism and probity are normal
though not invariable.
{2) The responsibilities committed to administrators have everywhere been enlarged. Sophisticated societies are seeking
governmental equivalents of what industrialists call quality
control. That is to say, they are trying to maintain output
at a desired level of quality without adding inordinately
to costs. Quality controls tend to be cumulative, not mutually exclusive but, taken together, may still leave need for
something more. In one guise or another the nine countries
mentioned above have sought to fill that need. They have
empowered readily accessible, professionally qualified,
wholly detached critics to enquire objectively into asserted
administrative shortcomings. Institutionalizing the giving of
expert criticism has contributed to strengthened public
administration.

(3) There is nothing magical about an ombudsman. The_ mere .
existence of the oflice.._means little. The man in the office
is-·wliaf ·counts. Those who select him must themselves
rully·oeneve·lri" the" critic's inrportance ·and must wish him
lo· succeed. Also, the officials with whom he works must,
To general, be moved by the governmental ideals his
appointment reflects. Recommendations by an ombudsman
are significant, precisely because the same officials are
already committed to sound principles.
68. According to Professor Gellhorn, matters of concern common
to the countries mentioned in para. 67 include:
( 1) Personal issues

(a) t the critic must command the respect of administra1 tors as well as of the public at large. How to find
the right man has been a major concern everywhere. The emphatic preference for lawyers has
been well-warranted but a critic's personal attributes are more important than his past training.
He need not be widely known when he begins his
work though he cannot be a nonentity. A Swedish
Legislator has said: "The man we select does not
lend distinction to the office ; the office distinguishes

him";
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( b) typically, administrative critics have been selected
by legislative bodies. They seem to have been
notably free of partisan entanglements, past or in
pr011pect, and have been regarded in their respective
countries as persons selected not because of
"politics" but solely because thought to be well
qualified-as has been entirely true;
( c) ~

-~~-~lt

ai:.e. ~Jtpected .. to

~ _j~qepen4e11t,

__ um_r.9.ubled. .. by---politicaL _pre~!!f~__or-~-~nal

il!_securities .. None of those examme3, liowever,
had an assured career in his post. ~imited terms
.~~ .E~obab.!Y....Q!fiern!?!~Ll<:L.llf.ePJ.1:!e appointments ..
The safary has been at a high level in all countries
as a tangihle indicator of the importance attached
to the critic's office. Only in New Zealand has the
salary been fixed a little below that of the most
important judges and a few other officials of high
stature. A critic's independence could be undermined also by interfering with his choice of subordinates. This has been avoided everywhere. All
subordinates are the Ombudsman's personal choice.
(2) Jurisdiction. No single jurisdictionaJ pattern emerges. Each
of the external critics has had to devote much thought and
energy to ascertaining whether a grievance does or does
not touch upon matters within the scope of his assigned
responsibilities.

(3) Complaints. Q_eneral experience supports the view that
complaints s~o~_]e....,.g~Q~fQ..u_sty__r~_iyeg_.ro!h~..abs.olute
mmunumor formality, but that a reasonably short limitatJ.~i'fpenoo Sef\iesThe desirable purpose of sifting out cases
no longer suitable for investigation. Critics should be
empowered to decline to act.

(4) Exhaustion of remedies. A tendency may be discerned to
limit critics to matters that are not elsewhere-reviewable.
Contaiiiii:1g_a, matter within prescnbed dec1s1olia1 channels
is, in general, a sound move ; it takes advantage of
specialized organizations which have ·been established to
consider specified categories of cases. But some discretionary authority to proceed, notwithstanding the theoretical
availability of unexhausted remedies, is desirable if access
to an external critic is to be fully meaningful.
(5). Action on own initiative. All the countries mentioned above
~ have conferred authority on the critic to act without receiv)ing a complaint if his concern about official affairs bas
!been aroused bv other means.

36

( 6) ·Inspection and general supervision. Other than in Sweden.
external critics have not stressed the importance of personal
inspection of government establishments. Visits to penal
institutions, however, are a special category to which a

Swedish ombudsman gives a high rating.
(7) Review of rules and regulations. Other than in Poland
and the Soviet Union, the external critics do not ordinarily
concern themselves with the validity of administrative rules
until a question of validity is raised by a complaint.
(8) Conducting i1tt:Juirles. Hearings that resemble trials are
almost never used by external critics as a fact finding
technique. UL ~~ry country mentioned, the critic has
statutory power to examine offic~al files, call for further
_1nvestigation and report by officials, and summon persons
for direct interviewing. By and large the basic method
of inquiring is, very simply, to ask for an explanation of
whatever has been complained about and, if the explanation
does not remove all doubts, to look at the materials in
the administrator's files. Personal conversations with the
complainant or with the officials sometimes occur but they
are less likely to influence the critic than are the official
papers in ·the matter.
I

(9)' Negotiated settlements. Finding out what has happened is
' not the end but, in a way, the beginning of the external
critic's task. He is as much concerned with advising about
what should be done next time as with allocating praise
· or blame for what has already been done. All such criti~s
have sometimes sought informally to change official determinations not illegal or otherwise subject to criticism. An
altogether permissible exercise of discretion may needlessly
hurt. In these instances the Ombudsman and others have
served as mediators between aggrieved citizens and officials,
helping negotiate adjustments that all can accept.
(10) Review of discretion. Theoretically, an external critic does
not criticise the exercise of administrative discretion simply
because he himself might have decided otherwise. Criticism
is appropriate only when the discretion is found to have
been exercised for insupportable reasons. But this difference
is hard to formulate in words and even harder to preserve
in action. In some countries it is almost entirely ignored.
( 11) Pursuing the implications. On the whole, the external
critics have pursued the implications and not merely the
immediacies of the matters that have come before them. A
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critic's report may state explicitly that though the complaint itself has been found to be groundless, a refinement
in case handling technique has been proposed for use
should similar problems arise again. Often, too, a critic's
analysis reveals that an administrator has .a cted blamelesfily
because he has simply obeyed a blameworthy statute.
Proposals for legislative change reflect a critic's awareness
that his responsibilities do not end when be has passed upon
the merits of an aggrieved citizen's complaint. Work of
this character may be even more important, in its forward
projection, than the redress of current grievances.
( 12) Explanatory decisions. Most Ombudsmen have been diligent and successful in explaining their conclusions. Their
opinions, marked by closely reasoned analysis of the law
and a careful summation of the pertinent facts, have had
strong appeal. Even more significant in some ways than
opinions that induce officials to remedy errors are opinions
that explain to oomplainant:s why their complaints are illfounded. Most of the external critic's work consists of
matters he finds to be free from fault or for some other
reason not subject to criticism by him. This explanatory
labour, taxing and time consuming though it be, accounts
in considerable measure for the public confidence enjoyed
by the external critic.
(13) Enforcing the critic's views. External critics are advisers,
not commanders. They rely on recommendation, not on
compulsion. To buttress ·their own persuasiveness these
critics rely heavily on public opinion. They make annual
reports to their creators and may report additonally when
they wish. But more is accomplished by continuing efforts
to persuade than by enlisting the forces of Parliament on
their side.

69. It is argued that the appointment of an ombudsman in Commonwealth countries does violence to the constitutional concepts of "parliamentary supremacy", "the rule of law" and " ministerial responsibillty."H It is -also argued that such an appointment interferes
seriously with the prompt and efficient dispatch of public business.•0
70. In our view, a competent ombudsman in this State would be
an aid, not a hindrance, to Parliament and the case work of its members; through him Parliament and its members should be able to supervise effectively many official actions which now it is impracticable for
60 See

A. S. Abel "Commonwealth Constitutional Complicatiom" in Row1t

(ed.). The Ombudsman, 2nd ed. (1968), pp. 281-285.

'° See 666 H.C. Deb. 112.S (Nov. 8, 1962).
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it, or them, to supervise. We do not see that hurt would be done to any
concept of "parliamentary supremacy" by the appointment of an officer
whose function would be to assist Parliament to discharge its duty of
supervising the administration. Indeed, in New Zealand, the Ombudsman's presence seems to have caused no drop in the number of cases
referred to parliamentarians and there publicity about the Ombudsman
may have caused that number to increase. 61
71. We have pointed to the difficulties of having official actions
reviewed by the courts.62 We do not say that the existence of an
ombudsman would make that: position any better or worse; they are
unrelated issues. An ombudsman need not be given any jurisdiction
ever the judicature, and judicial review and appeals to the courts need
not be curtailed if he is appointed. In such circumstances, violence
would not be done to any interpretation of "the rule of law".
72. If .an ombudsman were appointed in this State, a Minister
would still have a responsibility to Parliament for his actions and for
the actions of those who are subject to his control and direction. In our
view, if a Minister were to speak to Parliament against a background
provided by the report of an independent and impartial investigator, the
doctrine of ministerial responsibility would be made more meaningful,
not less so.
73. As far as we can determine, the experience of other countries
does not support arguments that the appointment of an ombudsman
interferes seriously with the dispatch of public business or that increased
or unnecessary attention is given to keeping detailed records in case the
ombudsman asks questions. The latter proposition implies that existing
records are inadequately kept and we do not believe that this is so in
New South Wales. The former proposition, however, needs closer
examination.
74. In the case of New Zealand, Professor Gellhorn notes "Among
administrators, a few described him [the Ombudsman] in biting language.
At least two Department chiefs actively desire to be excluded from his
jurisdiction. Many more of the Departments, however, appear genuinely
to admire the Ombudsmen's accomplishments. While almost all were
perturbed by his having occasionally concerned himself with general
administration as distinct from particularized grievances, they thought
his judgments on the whole had been balanced and constructive. Temperamental differences have created irritations felt in some quarters and
not in others. 'Our work would be fas·ter, cheaper, and better all
around if we could keep that fellow out of our hair,' grumbled one
chief official. 'Some Heads think the Ombudsman is a nuisance because
61 See Stanley v. Anderson (ed.), Ombudsman for American Government;,
. (1968), p. 68.
62

See generally, Annexure B.
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he makes them justify themselves all the time. What's wrong with that?
Lt's a good idea to keep us on our toes,' another Permanent Head
cheerily remarked. 'The man is an empire builder, and bis empire isn't
really worth building. He repeats work that has already been done
carefully or, if a complaint does involve something new, the cumplaint
that went to him should have come to us,' said a hostile official. 'When
the Ombudsman began, we wondered whether be was going to be a
blasted thorn in our side; but now we are glad to have him,' said a
friendly official. 'For one thing, people will complain to him when
for one reason or another they won't complain to me, and this gives
me an added opportunity to police my own Department. And for
another thing, when he goes over something we have done and says he
finds nothing wrong, he takes the wind out of the sails of the Doubting
Thomases.' " 83
75. Sir Guy Powles, the first New Zealand Ombudsman, has said:
''The State Services Commission welcomed the institution at the outset
and has continued to give it full support and co-operation. Recently a
member of the Commission said, in an article in the Journal of the
ew Zealand Institute of Public Administration, that the Ombudsman
has himseH done much to induce a harmony between public servant and
citizen, and this has often improved the social efficiency of a department's operations. The attitude of the Public Service Association, the
main association of state employees, was initially hostile but the Association's official journal published, in July 1965, a favourable review of the
last Ombudsman Report to Parliament, concluding as follows: 'It is
becaming increasingly clear that the office of Ombudsman is not necessarily the trap for public servants which many of us feared when it was
first established. Indeed the present incumbent is making it probable
that public servants will make more and more use of the office for settlement of otherwise unappealable grienances.' " 64
76. In the case of the United Kingdom, Sir Edmund Compton,
the first Parliamentary Commissioner, has said: "On the effects of the
office on Whitehall .
. I do not think it is all good, I do not think
·it is all bad, I think it is a mixture. The good things that result from
th office in terms of the effect on Whitehall are first and obviously,
the mistakes that are detected and remitted. Secondly, . . . the
good effect for Whitehall of complaints which are refuted and put paid
to, in other words, those cases which would otherwise go on for ever
but the department is able to say, 'Here at last an independent investiator has said that we were right and the com plainant was wrong,
and that is that'. But I am sure the most important favourable effect
oo Whitehall of the Commissioner is the so-called presence factor. The
fact that the Commissioner is there and that Whitehall is liable to be
Ombudsmen and Others ( 1966), pp. 152-153.
'7be Search for Administrative Justice", (1966)
Administration, p. 133 at p. 152.
63

84
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independently investigated must improve the quality of administratio~
this being the same presence of the Commissioner as an administrative
auditor as is felt in the financial sphere by the presence of the Comptroller and Auditor-General as a finandal auditor. On the adverse side-one must not neglect that there is an adverse side-there is the big
use of resources involved in investigation. Investigation is expensive
both in men and time and the amount of time involved in an investigation is several times more in the department investigated than it is in
the investigating office. There are . . . effects that have to be
guarded against, that the consequence of an investigation is that desirable delegation is curtailed in the Department or that undue caution
is exercised. If 'bad' advice has been given and there is criticism for
that, then next time the public do not get any advice at all. This is
the sort of inhibiting effect which is liable to result from investigation.
So the Office has a mixed e:ffect, but I still hope the niost important
effect is the favourable one, that is the improvement of the quality of
administration because of the presence factor." 65
77. We attach importance to Sir Guy Powles's reported comment:
"I would not for a moment suggest that the Ombudsman is a complete
answer to all the problems of administrative justice. He is only just
one tool . . . and mankind needs many tools in this technological
age." 86 Likewise we attach importance to the views of the Law Commission in England: "We regard the Parliamentary Commissioner as
a valuable supplement to, rather than as a substitute for a comprehensive and coherent system of administrative law". 61
78. We agree that: 0 Much that has been said and written about
the Ombudsman as a protection of the rights of the individual is misleading to the public and goes far beyond any claims that are put
forward for the office by those who occupy it in any country".68
79. We agree too that the ombudsman concept may distract attention from the real substantive and procedural problems of administrative
law; it may temporarily satisfy but may cause other and better reforms
to be postponed. 69 For this reason, amongst others, we look at the experiences of others.
es Second Repart of the Select Committee on the Parliamentary Commissioner for Administration, Session 1970--71, pp. 11-12,
66 Address to the Canadian Bar Association, quoted in Report, No. 2, Vol. 4
(1969), of the Ontario Royal Commission, "Inquiry into Civil Rights" at p. 1386.
67 Law Com. No. 20 (Cmnd. 4059) para. 8.
68 Ontario Royal Commission, "Inquiry into Civil Rights», Report No. 2,
Vol. 4 (1969), p. 1383.
,
139 See Mitchell, "Administrative Law and Parliamentary Control,. (1967)
38 Political Quarterly 360.
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PART V
EXPERIENCE OF SOME OTHER COUNTRIES AND STATES
England

80. Notwithstanding the Report of the Committee on Ministers'
Powers,7° the Report of the Franks Committee,71 the Tribunals and
1Dquiries Act 1958, and the Parliamentary C.ommissioner Act 1967,
there is still dissatisfaction with English administrative law. The Law
Commission, in 1967, published an Exploratory Working Paper on the
subject72 and, in 1969, it concluded that an inquiry by a Royal Commission or by a committee of comparable status was necessary and that
a.n.y realistic review of administrative law should take into account the
organization and personnel of reviewing bodies.78 The Society of Conservative Lawyers, in 1970, advocated the establishment of an Admin1strative Court, separate from the ordinary courts.74 And, in 1971,
a Report by JUSTICE, "Administration under Law" advocated,
amongst other things, the creation of a new Administrative Division
of the High Court of Justice with its own procedure and with power
to grant new remedies.
81. The Law Commission's submission that a Royal Commission
be set up was answered by the Lord Chancellor, in 1969, to the effect
that it was not then an appropriate time for such an investigation. The
Law Commission was requested, however, to review existing remedies
foe control of administrative actions and that work is CODlinuing. Working Papers "Remedies in Administrative Law" were published in 1971
by both the Law Commission and the Scottish Law Com.mission.71

82. Broadly stated, expressed reasom for dissatisfaction are that
the existing agencies of redress (the courts, members of Parliament,
the Parliamentary Commissioner and the ad hoc tribunai) leave a
substantial gap in the protection of the citizen wbo has suffered, or
thinks be has suffered, injustice at the bands of public administration.
It is claime.d that the remedies of the coorts are restricted and overtechn.ical, parliamentarians' resources are inadequate, the Parliamentary
Commissioner for Administration too severely limited in his scope and
the multiplication of ad hoc tribunals results in an untidy and obscure
system of patcllwork redress.78
10 Cmd.

4060 (1932) .
218 (1957). (See footnote 4.)
12 Published Working Paper No. 13.
73 Law Com. No. 20 (Cmnd. 4059), paras. 9, IO.
74 Your R ights ( 1970), p. 12.
' 5 The Law CommL~n-Publiabed Working Paper No. 40 and the Scottisb
Law Commis!ioo-Memorandum No. J4.
1e Your Right.r, Society of Conservative Lawyers (1970), p. 11.
1 1 Cmnd.
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83. The themes of the criticisms vary. Professor de Smith partly
blames the court system. Professors Griffith and Street, together with
Pr01essor waue, speak of a demal of justice because of narrowness of
vision about the real nature of administrative law. And Lord Devlin
has indicated that the common law system which produced the faults
lacks the strength to remedy them. 77 Proposals for reform vary as
much as the reasons given for the need for reform. Professor Wade
argues that detailed reforms can make the English system something
to be proud of.78 Professor Mitchell sees no alternative to a dual system
of administrative courts and ordinary courts. He argues that specialization 1s necessary and tnat it cannot be had in a mixed jurisdiction. 79
Professor Garner and others state that the High Court should have a
special Division to which all administrative cases should be referred
and that Judges of that Division might be assisted by assessors from the
Ovil Service and from private industry and business so that an expertise
in these matters can be developed.1.io The one matter upon which all
critics appear to agree is that the work of the Council on Tribunals
and the Parliamentary Commissioner touches part only of a real
problem.
84. In Annexure G we have indicated the nature and scope of the
jurisdiotion of the United Kingdom's Parliamentary Commissioner for
Administration. Because the work of the Council on Tribunals is
relevant to our later recommendations we comment briefly on that
Council.
85. The Tribunals and Inquiries Act 1958 was enacted as a direct
result of the work of the Franks Committee.aoa It created the Council
on. Tribunals and instituted direct appeals on law from certain tribunals
to the courts.
86. The Council on Tribunals bas no real powers though it must
make annual reports and it may, if it thinks fit, make other reports.
It is an advisory and a consultative body only. It is in no sense a super
tribunal or a court of appeal from tribunals. Its duties are:
"(a) to keep under review the constitution and working of the
tribunals specified in the First Schedule to this Act . . .
and, from time to time, to report on their constitution and
working;
(b) to consider and report on such particular matters as may
be referred to the Council under this Act with respect to
tribunals other than the ordinary courts of law, whether
or not llpecified in the First Schedule to this Act, or any
such tribunal ;
See Mitchell, (1968) "Public Law" 201 at 202-203.
See "Crossroads in Administrative Law". (1968) 21 Current Legal
Problems 15 at 93.
79 See (1967) 38 Political Quarterly 366-372.
so s~e (1968) Public Law 216.
soa See footnote 4.
11
78
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(c) to comidcr and report on such matters as may be referred
as aforesaid, or as the Council may deteIDlioe to be of
spec1al importance, with respect to administrative procedures involving, or which may involve, the holding by
or on behalf of a Minister of a statutory inquiry, or any
such procedure." 81
87. The Council consists of not more than fifteen members (and

the Parliamentary Commissioner for Administration) who are appointed
by the Lord Chancellor. The most successful of the work undertaken
by the Council has been that connected with •t he drafting of rules of
procedure for various tribunals. Frequently the rules are the result of
consultations between the Council and its officers, government departments and associated bodies.

88. Section 9 of the Tribunals and Inquiries Act 1958 provides
Lhat any party to proceedin~ before a specified tribunal, who is dissstisfiw in point of law with a decision of that tribunal, may appeal
therefrom to the High Cowt or require the tribunal to state and sign
a case for the opinion of the High Court. The provisions for direct
appeal are, however, limited ; appeals lie only from a set list of tribunals.
Even if those tribunals are added to those from which appeals already
lay under previous Acts of Parliament, there are still tribunals from
which there is no appeal to the courts. Decisions made by administrative
office.rs are untouched by the Act.
89. Section 12 of the Tribunals and Inquiries Act 1958 provides
that reasons for the decisions of Ministers, after the holding of statutory
inq uiries, and of most tribunals must be given if requested. The section
also expressly provides that any such statement of reasons becomes a
part of the decision and of the record. Thus, errors of law (if any)
are likely to appear on the face of the record. Most parties to disputes
before these tribunals do not ask for detailed reasons for decisions but
any person who in any way feels aggrieved has a means to discover
whether there is any substance in his disquiet. The spirit of s. 12 has,
however, caused most tribunals to give reasons for their decisions as a
matter of course."
90. It is clear that in the United Kingdom the search for a system
of administrative law which covers the whole field of public authorities
and official actions bas so far been unsuccessful.
France

91. In France, administrative law is considered as an autonomous
branch of the Jaw and the administrative courts are autonomous courts,
completely separate from the ordinary courts. Decisions of the admlnisuacive courts do not rest on any code of general principles but on
81

U

Tribunals and Inquiries Act 1958, s. 1.
Yardley, A Source Book of English Administrative Law, (1970), p . 267.
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principles formulated by administrative judges ; they are decisions based
on experience and practice. To some extent the administrative courts
have functioned in a way not unlike the common law courts of the
United Kingdom.
92. The Conseil d'Etat was established, in 1799, to assist the
.Premier Consul in drafting new laws and administrative regulations and
to "resolve difficulties which might occur in the course of administration". It was the last-mentioned function that provided the constitutional
foundation for the Conseil':s eventual development.

93. The functions of the Conseil d'Etat are now twofold: to act as
an adviser to the government and to adjudicate on claims against the
administration. The Con.sell is divided into two sections, the administrative section whlch performs the advisory function, and the judicial
section which deals with claims. The members who perform advisory
functions are not the same as those who perform judicial functions .
94. In its advisory capacity, the Conseil d"Etat talces an active part
in tbe preparation of decrees, which genernlly correspond to regulations
in our system.

95. The Conseil d'Etat is now a court of first instance for the
limited original jurisdiction reserved to it and at the same time it is a
court of appeal to hear appeals from lower administrative oourts. It is
a]so a eourt of appeal from some official actions of public authorities
which are not within the juri-sdiction of the lower administrative court1i.
96. The Conseil d'Etat exercises increasing supervision and control over public authorities and it has gained a high reputation in France
and elsewhere. It has not allowed itself to be controlled by a rigid
system of precedent and it has obtained a marked degree of success
in adapting itself to the constantly changing circumstances of public life.

97. In the exercise of their judicial power, the admnw;trative courts
are concerned with two main types of remedies. The first remedy is
available whenever the citizen-plaintiff seeks an official recognition of
his rights ; the court is asked to declare that his rights have been infringed and to state what measures are necessary to redress the wrong.
The second remedy is available when a remedy is sought quashing an
official ac.tinn: the j11dge b ~ asked to decide if the action t:onmrms
widi die public law.
98. In general, proceedings before the administrative courts are
simple and cheap. Before an action may be commenced, the plaintiff
must first request the public authority concerned to answer his complaint.
With certain exceptions, the authority is obliged t-o reply within four
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months. The plaintiff must commence preceedings within two months
from the date of service of notification of the dismissal of his claim.
As a general rule, the commencement of proceedings does not prevent
the official action from being effective pending the hearing. In exceptional cases, however, when the execution of the decision challenged
would create special prejudice or hardship, the Conseil d'Etat may order
the suspension of its execution until final judgment is issued. There are
no restrictions on the evidence which can be adduced before the Conseil
d'Etat, but rules of evidence are enforced in the lower administrative
courts.

99. Three special features of procedures before the Conseil d'Etat
are that they are inquisitorial, adversarial and basically in writing. The
procedures are inquisitorial in the sense that once the Conseil d'Etat
is seized of a complaint, it addresses, through its own officers, such inquiries as it thinks fit to the public authority concerned and to the
complainant; the Conseil d'Etat, of its own initiative, ascertains such
facts as it regards as relevant to the determination of the complaint ; it
may order each party to serve on the other his complete statement of
fact and law and it may order that particular witnesses be heard and
that written reports be made by specialists ; and, it may compel the
public authority concerned to produce evidence and thus relieve the
complainant from doing so. The procedures are adversarial in the sense
that a party may reply in writing to the case of another party and they
are basically in writing in the sense that parties are allowed to make only
short verbal comments on their written statements and only in so far
as they arise out of the written text ; with limited exceptions, developing a
new argument is not permitted. Documents produced are available only
to the parties and only the parties are present in the court.
100. In summary, the merits of the French system are said to
to include:
( 1) The composition af the administrative courts. Their members are not only judges but they are also expert

administrators. Full confidence in their expertise has
prevented the proliferation of ad hoc tribunals and as new
issues arise in the field of public administration they
automatically come within the jurisdiction of the administrative courts.

(2) The flexibility af the law. Although the courts seek logic
and consistency in their decisions, they are not bound by
their previous dedsions. They have proved succt:ssful in
balancing the needs of public administration in times of
economic and social change with the rights of individuals.
(3) The simplicity of the remedies available in the administrative courts. The few conditions to which the private
plaintiff must conform compare more than favourably with
the complexities of common law judicial review.
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( 4) The special procedures evolved by the administrative courts.

Proceedings are inexpensive for the plaintiff.
(S) The character of the substantive law applied by the

administrative courts. Administrative judges have been
able to demarcate between Jegality and policy without
trespassing on the latter, and in doing so to penetrate to
,the core of an administrative decision in a way hard1y
possible under the common law. The law has a systematic
and cohesive quality which contrasts with the disconnected
character of the corresponding common law.

101. Defects of the French system are said to include( 1) The jurisdictional conflicts caused by the existence of two
separate court systems.
(2) The persistent slowness of the process (an average of

eighteen months is required for each case).
(3) The difficulties of ensuring obedience to a judgment when

it is delivered.
102. The summary contained in paras 100 and 101 is taken from
French Administrative Law by Professors L. N. Brown and J. F.
Garner.83 Professor H. W. R. Wade84 disagrees with the views of Professors Brown and Gamer and contends that, with limited exceptions,
the common law can exercise a power of control over official actions of
public authorities that is equal to thait of the Conseil d'Etat. 85

103. It is pertinent to note the observation of one French commentator: "Judicial control would be all the more efficient if it were
not the sole safeguard accorded to the citizens ... " 86
104. Our short treatment of this complex subject leads, of course,
to over-simplification and the omission of important principles and
qualifications. Our observations are intended, first, to indicate some
features of a famous system of administrative law which has been
largely adopted by Belgium, The Netherlands, Greece, Turkey, some
States of the near East, and of Latin America; and, secondly, to point
to two of the factors which contribute to that fame, namely, the
appointment of expert administrators to administrative appeals tribunals
and the mixing of inquisitorial and adversary procedures.
83
84

75.

(1967) pp. 132-140.
"Crossroads in Administrative Law", (1968) 21 Current Legal Problems

85 Id.,

p. 76.
Professor P. Weil, "The Streni;rth and Weakness of French Administrative
Law", (1964-65) Camb. L.J. 242, 2S9.
811

47
Sweden
105. The JUSTICE report The Citizen and the Administration
(1961) suggested that a General Tribunal should be established to deal
with miscenaneou3 appeals from discretionary decisions of administrative
authorities.87 The suggestion was prompted by the Committee's consideration of the Swedish "General Tribunal" or Supreme Administrative Court. It commented on that Tribunal in the following terms: ..It
is said mat this Tnbunal possessing these two special characteristics.
name,y, the definitio n of its jurisdiction by an enumeration which is
revised annually and the authority to substitute its own discretionasy
decision for the original decision, bas no equivalent in any other country.
The Swedish authorities consider that the appeal facilities provided by
this Tribunal are one of the reasons for the comparatively small number
of complaints submitted to the Ombudsman since versons aggrieved by
a discretionary decision on the ground of maladmmistration frequently
prefer to seek their remedy before this Tribunal than to make a complaint to the Ombudsman." 88
106. Professor Gellhom's observations on Swedish review procedures support the views expressed in para. 105:
"Swedes do like the idea behind the Ombudsman and are happy
to have his office as a protection in reserve. But a general bureau
of complaints is an inefficient means of dealing with modem
government's many complexities.
Sweden's sophisticated
citizenry chooses to nse sophisticated review procedures when
they are available." 89
107. Sweden's Supreme Administrative Court was established, in
1909, for two main reasons. First, from the middle of the 19th century
It was felt in Sweden that government was overburdened by administrative appeals. Secondly, as the stamp of politics imprinted itsetf
more a nd more on governmental activity it was believed that a considerable number of administrative appeals should be handed over to
an agency that could decide legal issues independent of political considerations.

108. All cases before the Supreme Administrative Court are in
the fonn of "appeals against official actions of public authorities. No
appeal lies however to the Court against decisions reached by the King
in Council. The Court's powers conform to those of an administrative
reviewing authority. It may consider questions of fact as
ll as issues
of law. It is not limited to reversing an official action or remitting
an official action to a public authority ; it can modify an official action
directly.
87
8S

The Cltl:un and th~ Administration (1961), para. 68.
Id., para. 67.
and Others (1966), p. 217.

89 Ombudsmen
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109. Another feature of the Court deserves emphasis. Its procedure conforms on the whole with that used by public authorities.
It is at this point that the Court diverges sharply from the general
concept of a court; its judicial character stems not from its procedure
but from the independence of its members. Cases are presented solely
in writing and in closed court. The appellant cannot submit oral arguments and no witnesses are heard on oath. Litigation is uncomplicated.
The appellant need not be represented and often he is not; his submissions do not have to be in any special form. To some extent the Court is
expected to examine the issues on its own motion and to consider
arguments that the appellant may not have presented. Appeals are
frequent and because of its somewhat summary procedure the Court
disposes of some 4,000 cases each year.
11 0. The Court and its functions are not without critics. It is said
that a greater requirement of general judicial procedure is desirable for
some difficult cases and that the Court might well rid itself of a mass
of cases of minor importance and so overcome backlogs.
111. Our comments on Sweden's Supreme Administrative Court
are taken from Professor Herlitz's paper "Legal Remedies in Nordic
Administrative Law."90

The United States

o/ America

112. From 1930 to 1940 government organization and administrative law were intensively studied by officially established commissions
and committees and by bodies such as the American Bar Association.
Results of these studies included the Federal Administrative Procedure
Act of 1946 and, in the same year. the approval of a Model State
Administrative Procedure Act by the National Conference of Commissioners on Uniform State Laws. A Revised Model State Administrative
Procedure Act was adopted in 1961. Legislation based largely on the
model Acts has been passed in some twenty-five States.
113. The basic difference between the law relating to public
authorities in New South Wales and the United States of America arises
from the different presumptions which are applied to the interpretation
of statutes conferring powers. Under our law, the presumption of interpretation is that only such powers are conferred as are given by the
statute. Under the law in the United States, the presumption of interpretation appears to be that within certain limitations full powers are
conferred on the agency ("agency" corresponding generally to our
larger governmental enterprises) to determine ail questions of law or
fact necessary for the performance of its function.91
(1966-1967) 15 American Journal of Comparative Law, pp. 687-708.
Jaffe, Judiclol Conmil of A.dmin&tnrtive Action (1965), Ch. 16
(referred to in Report of Ontario Royal Commission "Inquhy into Civil Riahts"
Report No. 1, Vol. 1, p. 282.
00

91 See
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114. In applying the doctrine of ultra vices our courts ask the
basic question: What does the statute authorize the public authority
to do? Our courts will look at official actions to see if they are within
power. In this context no distinction is made between questions of Jaw
or of fact. If the official action is authorized, the courts will not usually
consider the matter further. Under the law of the United States, reviewing courts appear to act more. as appellate bodies and will override
official actions of agencies even though they would be treated as
authorized official actions under our law. A distinction is drawn, however, between "conclusions of law" and "findings of fact". The courts
readily review questions of law but the agencies are said to be -the
experts on matters of fact and "findings of fact" will not be reviewed
unless they are "clearly erroneous" or there is no "substantial evidence''
to support them.
115. The principle that questions of Jaw are for the courts and
questions of fact are for the agencies has required that tests be adopted
for distingujshing the two questions. The appropriate test to be adopted
in any particular case appears to be a matter of uncertainty under
American case law and is one of controversy among American legal
commentators.
116. H the courts decide that a question of law is involved, they

will usually reopen matters relating to the agency's official action and
treat them as if they were arising for the first time. But, alternatively,
they may determine merely that there is "warrant in the record and a
reasonable basis in Jaw". Various explanations for these apparently
different standards of review are given."
117. As indicated in para. 114, the courts will review findings of
fact only in a limited way. Controversy exists .as to the most suitable
limitation in this regard. Should the courts override findings of fact
where they are not su~rted by " substantial evidence'' or where they
are "clearly erroneous'? It is considered that the "substantial evidence"
role provides a more limited review than the "clearly erroneous" test.
Under the former, the courts will not overrule a finding of fact if the
finding could have been reached by "reason.iog from the evidence" even
though the court might think the finding was wrong. Under the latter,
the courts may overrule if they think the finding was wrong even
though it could have been reached by "reasoning from the evidence".
Legislation is not uniform and more extensive revlew is sometimes given
than that provided by the "substantial evidence" or the "clearly
erroneous" rules. The fonner ruJe was adopted by the Federal Administrative Procedure Act of 1946 but the R evised Model State
Administrative Procedure Act of 1961 adopts a different test. 93 These
&2 See Davis, Administrative Law Treatise (1958), Ch. 30; Cooper, State
Administrative Law (1965), p. 665 and Jaffe, Judicial Control of Administrative
Action (1965), Ch. 14 (referred to in Report of Ontario Royal Commission
"loquiry into Civil Rigbls" Report No. I, Vol I, p. 285).
es See para. 119.
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two Acts differ also in the terminology used to refer to an official
action. The Administrative Procedure Act of 1946 used the term
"agency action" while the Revised Model State Administrative Procedure Act of 1961 refers to "decisions" of agencies.
118. The Administrative Procedure Act of 1946 sets out the
grounds for judicial review and also prescribes a code of procedure for
administrative agencies and for review of their decisions. This Federal
Act provides, amongst other things:
"10. Except so far as (1) statutes preclude judicial review
or (2) agency action is by law committed to agency discretion
. . . the reviewing court shall decide all relevant questions of law, interpret constitutional and statutory provisions,
and determine the meaning or applicability of the terms of
any agency action. It shall (A) compel agency action unlawfully withheld or unreasonably delayed; and (B) hold unlawful
and set aside agency action, findings, and conclusions found to
be ( 1) arbitrary, capricious, an abuse of discretion, or otherwise
not in accordance with law; (2) contrary to constitutional right,
power, privilege, or immunity; (3) in excess of statutory jurisdiction, authority, or limitations, or short of statutory right;
( 4) without observance of procedure required by law; (5)
unsupported by substantial evidence in any case subject to the
requirements of sections 7 and 8 or otherwise reviewed on the
record of an agency hearing provided by statute; or ( 6) unwarranted by the facts to the extent that the facts are subject to
trial de novo by the reviewing court. In making the foregoing
determinations the court shall review the whole record or such
portions thereof as may be cited by any party, and due account
shall be taken of the rule of prejudicial error."
119. The Revised Model State Administrative Procedure Act
of 1961 provides, amongst other things:
"Section 15.

(Judicial Review of Contested Cases)

(g) The court shall not substitute its judgment for that of the
agency as to the weight of the evidence on questions of
facts. The court may affirm the decision of the agency or
remand the case for further proceedings. The court may
reverse or modify the decision if substantial rights of the
apoellant have been prejudiced because the administrative
findings, inferences, conclusions, or decisions are:
( 1) in violation of constitutional or statutory provisions ;
(2) in excess of the statutory authority of the agency;
( 3) made upon unlawful procedure ;
( 4) affected by other error of law;

Sl
( 5) clearly erroneous in view of the .reliable probative,
and substantial evidence on the whole record ; or

(6) arbitrary or capricious or characterized by abuse
of discretion or clearly unwarranted exercise of discretion."
120. For reasons related to constitutional differences and to different common law development, the experience of the United States is
frequently not relevant to the situation in New South Wales. Our observations are intended to indicate that in the United States judicial deference is given to the fact finding capacity of agencies and there
emphasis is given to enacting grounds for judicial review and to prescribing procedures to be followed by public authorities.
121. We note that an Administrative Conference of the United
States was established in 1968 for the main purpose of initiating proposals for improving administrative procedure. Its functions are in part
similar to those of the United Kingdom's Council on Tribunals." We
note too that the ombudsman concept is receiving increasing attention
in the United States."
Ontario
122. The Hoo. J. C. McRuer, a former Chief Justice of the High
Court of Ontario, was appointed, in 1964, as a Royal Commissioner
under the designation "Inquiry into Civil Rights". Report No. 1 was
submitted by the Commissioner in 1968 and Report No. 3, the final
Report, was submitted in 1971. Many of the Commissioner's 976
recommendations are relevant to our terms of reference.96
123. Consequent upon the making of the recommendations referred to in para. 122, Bills were presented to the Ontario Legislature,

in June, 1971, which "represent the virtual accomplishment of approximatdy 500 of the 549 recommendations presented •to the government
in tbe first report of the McRuer commission". 97 These Bills are now
Acts and the Ontario Government has undertaken a programme to
amend all Acts which confer statutory powers in the light of the principles developed in the McRuer Reports.98
124. We do not try to summarize the recommendations contained

in the McRuer Reports but the following are significant:

Gamer (1970), Public Law, 110-119.
Annexure F.
the recommendations generally see Report No. I, vol. 3, pp. 1257 ff.,
Report No. 2, vol. 4, pp. 1655 ff., and Report No. 3, vol. 5, pp. 2219 ff.
e7 Official Report of the Legislature of Ontario Debates, 4th June, 1971,
p. 2374.
Di Id., p. 2376.
1M See

96 See
N For
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"31. A Statutory Powers Procedure Act should be enacted
to establish:
(i) Minimum rules of procedure applicable to all
tribunals exercising a statutory power of decision, 99
whether judicial or administrative, unless the power
is exercised for emergency purposes, the scientific
determination of standards, in circumstances in
which the rules would frustrate the object of the
statute conferring the power, or the application of
the rules is excluded by statute.
(ii) A Statutory Powers Rules Committee with power
to make appropriate additional detailed rules for
each tribunal, having regard to the nature and
purpose of the powers exercised by it.
"61. Subject to [limited exceptions], the courts should have
power to set aside a decision based on the purported exercise of
any statutory power to which the rules apply if there is a failure
to follow them, unless in the opinion of the court, notwithstanding that the rules have not been followed, there has been no
real or substantial miscarriage of justice. In such case the court
should have power to validate a decision.
"65. An appeal should be provided from the decision of
every judicial tribunal, except where an appeal would defeat the
purpose of the statute.
"66. Appeals from judicial tribunals should be taken to
the ordinary courts unless circumstances render this impractical.
"67. Where circumstances require that the appeal from a
judicial tribunal should not be taken to the ordinary courts, the
appeal tribunal should be established with the appropriate
characteristics of a judicial tribunal to ensure independence and
impartiality. An appeal should not lie from a judicial tribunal
to the Lieutenant Governor in Council or to a minister.
"68. No appeal should lie from ... [a policy]100 decision
made by a minister, except in appropriate cases to the Lieutenant
Governor in Council.
"69. No appeal should lie from ... [a policy] 101 decision
to the courts.
"70 . . . . [Policy] 102 decisions made by persons other than
a minister should be subject to appeal, preferably to a minister
or to senior administrative officers close to the minister.
89 For the sense in which the terms "statutory power of decision" and
"statutory power" are used in the McRuer Reports see The Judicial Review
Procedure Act, 1971, of Ontario, s. 1 (f) and (g).
too See Ontario Royal Commission, "Inquiry into Civil Rights", Report No.
1, vol. 1 (1968), p. 28.
101 Id.
102 Id.
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"72. Where officia1s are empowered to take emergency
action based on inspections or views, there should be a summary
form of appeal to senior officials for a further inspection.

"73. Where a tribunal consists of expert personnel who
apply statutory, technical or scientific standards by objective
tests, provision should be made for an appeal by way of a second
test by different experts.
"76. Judicial review in Ontario should be based on two
principles:
(a) Retention of the doctrine of ultra vires providing for
full review by the courts of decisions of all tribunals,
whether judicial or administrative, to determine
whether the decision is within the powers conferred
on them.
(b) Extension of the power of the courts in certain cases
to review decisions within the powers of tribunals,
to safeguard against errors of law on the face of the
record or findings of faot unsupported by evidence.
"560. The creation of the office of Parliamentary Commissioner or Ombudsman should not be considered as a substitute
for a proper legal framework which provides adequate substantive and procedural safeguards for the rights of the
individual.
"561. A Commissioner or Ombudsman for local government with powers similar to the Parliamentary Commissioner in
New Zealand should be appointed by the Lieutenant Governor
in Council in each municipal region on the request of local
governments within a region representing 50 per cent of the
population of a region.
"562. When effective legislation has been enacted and
become operative to provide the substantive and procedural
safeguards for the rights of the individual recommended in
Report Number 1, the situation in Ontario should be reviewed
and consideration should be given in the light of experience
gained to the establishment of a bureau to be presided over by
a Com.missioner appointed by the Legislature with powers
similar :to those of the Parliamentary Commissioner of New
Zealand to consider complaints with regard to maladministration
in provincial government affairs, including alleged conflict of
interest.
"576. A system of administrative courts patterned on the
French system should not be adopted in Ontario.
"577. A court hearing an application for judicial review
should be given power to require the tribunal whose decision is
under review to produce for the information of the court all
documents and material which it had before it or considered
in relation to the decision."
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New Zealand
125. "New Zealand developments have differed from those in.
Austral.la mainly because, particularly in recent years, the New Zealanders have been prepared to experiment in methods of providing for
the redress of grievances of citizens affected by governmental action." 1os
126. The developments referred to in para. 125, as we understand
it, are:
·
( 1) The appointment, in 1962. of an Ombudsman.
{2) The establishment, in 1966, of a Public and Administrative
Law Reform Committee.
{3) The establishment, in 1968, of an Administrative Division
of the Supreme Court to bear and determine:
"(a) such appeals as are, under or by virtue of any enact~
ment for the time being in force, to be heard and
determined by the Division;
(b) such proceedings, other than appeals, as are, under
or by virtue of any enactment for the time being in
force, to be heard and determined by the Division;
( c) such applications or classes of applications to the
Supreme Court for writs of .certiorari, prohibition,
or mandamus, and such applications or classes of
applications to the court for declaratory judgments
or orders or injunctions, as may from time to time
be referred to the Division by the Chief Justice." 104
127. We quote at length from the FlISt Report- of the Public
and Administrative Law Reform Committee of New Zealand (1968)
because it expresses differing views on matters which are within our
terms of reference ; views which merit careful consideration in the New
South Wales context. The Report deals with appeals from administrative tribunals, not with appeals from administrative officers. Extracts
from the majority opinion follow:
"32. In reviewing the merits of the present system of
administrative justice at the appellate level, the Committee con•
sidered a number of altemaaves. One was the preservation of
the status quo . . .
"33. The second alternative considered by the Committee
was the giving of a general right of appeal from administrative
tribunals to the Supreme Court . . . This was considered to
have certain disadvantages. Primarily the disadvantages centre
on the questions of expertise and of specialization . . .
"34. A third alternative was the creation of an Administrative Court, separate from the Supreme Court but intended
to have in its own field a status akin to that of the Supreme
Court . . . After careful consideration, however, we find ourselves unable to accept them [arguments for this alternative] . . .
103 Report of the Commonwealth Administrative Review Committee (1971)
para. 146.
104 Judicature Amendment Act 1968, s. 2.

.55
"35. Consideration of the various aitematives bas led

us •.. to the firm conclusion that an Administrative l.,1vision
of the Supreme C.ourt is the 1ogi.cal and acceptable soluuon in
New Zealand. We think that anything that might be achieved
by a separate Administrative Court is more likely to be achieved
by an Administrative Division. The Division·would hear appeals
from certain ad.m.inu;trative tribunals, and we shall indicate
hereinafter particular rights of appeal which we recommend. ft
would also exercise the present jurisdiction of the Supreme
Court in administrative law. It would have the desirable
attributes of status and specialization . . .

" 36. It is important to make clear what we regard as
.implicit in our recommendation of an Administrative Division.
(i)

Membership of Administrative Division
judges of the Administrative Division of
Supreme Court should be assigned by the GovernorGeneral ,t o the Division, and as Supreme Court
-judges they would also petform other Supreme
Court work when required. . .

The

Quolifica1ioru of Judges
(ii) Persons appointed to the Administrative Division
shou1d have a full appreciation of the need to give .
effect to the economic and social policies the legislation was designed to implement. . .
Lay Members
(iii) There should be no bar to the appointment of ,lay
members or assessors to sit with the Court if and
when desirable.

Expense
(iv) The proceedings in the Administrative Division
should not be more expensive than proceedings
before the present appellate administrative trib~als.
Informality
(v) The atmosphere should not be more formal than
that of appellate administrative tribunals.

Consist.e,u:y
(Yi) It is clearly desirable that there should be a degree
of specialization among the judges so that the virtue
of consistency is not losL The judges would handle
throughout New Zealand the matters assigned to
the Division and would when necessary travel to
appropriate bearing places. . .

"37. In these ways we are aiming to retain the advantages
of the present appellate structure while adding advantages which
we deem crucial, namely, the greater consistency, coherence
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and authority an Administrative Division would bring. In our
view the synthesis of these virtues is perfectly feasible and
would ftt New Zealand conditions ideally''.

128. Extracts from Mr G. S. Orr's dissenting opinion follow"l. While being whole-heartedly in favour of a rationalization of the present system I consider the setting up of an
Administrative Division of the Supreme Court to be unwise.
Such a Division will inevitably take on the colour of the Supreme
Court substantially as it now exists. Yet the widely acknowledged unsuitability of courts such as the Supreme Court as
an appellate body from administrative tribunals has been the
main reason over the years for setting up special courts and
other appellate authorities both here and throughout the Commonwe.alth.

"3. Among the reasons for my apprehension of the majority's proposal are the following:
(a) Over-IudiciaUzotion

The establishment of an Administrative Division
would lead to over-judicialization of the various matters
at present deliberately excluded from the Supreme
Court's jurisdiction. Thus, proceedings would tend to be
assimilated more closely to the adversary system which
is not always suited to the adjudication of matters of
social and economic policy. Procedures and evidentiary
rules would tend to be stricter and relevant statutes.
less likely to be adequately construed and applied.
(b) Less Constructive Decisians
Judges of the Supreme Court would understandably
be less inclined to make decisions which on occasions
are necessarily controversial. Instead they would tend
to adopt a more passive role in keeping with the tradition of the Supreme Court rather than implement social
economic or industrial policy in a constructive way.
(c) Losa of Impartiality of the Supreme Court
With relatively few exceptions all the powers likely
to be vested in the Administrative Division would involve value judgments on matters of social or economic
policy. This is at variance with the traditional and invaluable role of the Supreme Court of disinterestedness
and impartiality which should be preserved unimpaired.
(d) Loss in lnformaUty
There would be a marked loss in informality and
freedom of access to the court and a likely increase
in costs to litigants, more of whom would feel obliged
to instruct counsel or not appear at all.
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(e) Less Specialization
There is less likelihood of specialization in particular areas and of the development of consistency in

approach.
(f) Loss of Flexibility

The proposal for an Administrative Division is
made after an examination of some only of the existing
appellate bodies. The Committee has yet to consider
how suitable the proposed Division will be for the remaining jurisdictions. Its relative inflexibility limits its
usefulness in the wide field of administrative justice."
129. The opinions quoted in para. 128 are to us more persuasive
and more relevant to the New South Wales situation than the opinions
quoted in para. 127. But the Supreme Court (Administrative Division)
Rules 1969 were made only in July of that year and it is too early
for us to draw lessons from the work of the Administrative Division
of the New Zealand Supreme CourL

Victoria
130. The Statute Law Revision Committee in Victoria was requested, in 1964, to investigate and report on, amongst other things,
~'whether the existing provisions for appeal from decisions of [administrative} tribunals are satisfactory and, if not, what improvements
thereof are desirable". The Committee reported in 1968. Because their
recommendations differ from those made, in the same year, by the
majority of the New Zealand Public and Administrative Law Reform
Committee, 105 we quote at length from the Victorian Report"29. The vast and growing area of administrative activity
in which discretionary powers are exercised would seem to call
for some more comprehensive appeal procedure, where questions
of the legality and also of the merits of the particular decision
can be considered side by side. This suggests that, ideally, there
should be a combination of legal review and a consideration of
natural justice.
"30. It is questionable whether such all-em.bracing review
could be provided adequately by a person skilled in the law

alone. Most decisions which are the subject of review will
have been made by administrative officers or bodies with special
qualifications or experience to guide them, and to disregard this
aspect in any review would appear to ignore vital considerations
bearing on what is the correct decision.
"31. [Ilhe Committee has concluded that appeals as to
legality, fairness and fact of an administrative decision are not
appropriate to a regular courtroom presided over by a judge
IOS See para.

127.
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sitting alone, for there must be considered administrative features
of which a judge could not be expected to have an intimate
knowledge.
"32. It was proposed to the Committee that the position
could be met effectively by having administrative appeals determined by a special Administrative Appeals Court, consisting of
a Supreme Court Judge as President and two assessors or commissioners selected from a panel of persons specially qualified
in some sphere or spheres of public administration or government ...
"36. The Honourable the Chief Justice, commenting upon
the proposal for an Administrative Appeals Court, pointed out
that although some functions akin to judicial may be involved,
the substantial body of determinations would be concerned with
policy or administration. At most, its functions would be quasijudicial in the area of administration. His Honour commented
that as the court would operate in the Executive field of government, the wisdom of giving it the form and garb of a judicial
body may
pen to doubt, particularly as confidence in the
Judicial ar
government may be threatened if the Judiciary
is brought into an area of administration where public controversy often runs high.
"37. The fragmentation of the Supreme Court into
specialist fields was said to have little to commend it, as the
proposed Appeals Court would be virtually separate from and
not part of the Supreme Court. Presumably the idea of providing for a Supreme Court Judge as Chairman is to endow the
body with the standing and esteem of the Supreme Court, but
there is a danger to the Court here in that whatever shortcomings, real or imagined, the new appeal body may possess are
likely to be identified in the public mind with the Supreme Court
generally.
"38. The alternative suggestion is to establish an Administrative Appeals Tribunal in its own rij!bt, without attempting to
give it the appearance of a court of law . . .
"39. The Committee is convinced that until some
specialized body is · established to deal with appeals, it is
inevitable that administrative justice will be dispensed
unevenly . . .
"40. It is recommended that steps be taken to establish an
Administrative Appeals Tribunal . . . The Committee accepts
the objections put by the Honourable the Chief Justice to the
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concept of embracing such a body within the Supreme Court
framework, and believes -that the Tribunal should be independent
of the Court but should be presided over by a person qualified
for appointment as a judge . . •
"45 .... Although an Ombudsman or Parliamentary Commissioner could not perform the duties which the Committee has
recommended to be entrusted to an Administrative Appeals
Tribunal, such an office could be complementary to the work
of •the Tribunal. The function of the office is to supplement..
rather than to replace, existing remedies. His work could be
a valuable safeguard to the citizen who entertains doubts as to
the exercise of administrative power by individual officials, as
distinct from a tribunal, and the office could be useful in cases
where the monetary value of the issue is small, but the sense of
grievance is large.
"47. [T)be Member of Parliament bas not the wide powers
generally vested in an Ombudsman. Members virtually have to
take an answer from a department or instrumentality, whereas
the Ombudsman bas a right to demand books and documents
and to investigate personally. Although no accurate statistics
are available, the personal problems of constituents relating to
discretionary decisions referred to Members of Parliament for
further representations constitute a very small percentage of the
average Member of Parliament's work load for his electors and
the experience in New Zealand indicates that the activities of the
Ombudsman are supplementary to and do not in any way limit
or replace the traditional role of Parliamentarians in that country.
The right of a citizen to approach his local Member is in no
way impaired by the existence of an Ombudsman.
"50. A proposal was put to the Committee for the setting
up of a body to be known as the 'Tribunals Committee'. It
was suggested that the functions of such body would be( a) The review and regulation of the constitution and
procedures of all existing tribunals ; and
(b) Advising the Government in connexion with the
constitution and procedure of new tribunals which
it or the Government considers should be set up in
particular cases.
The Committee considered the proposal as possibly having
some merit, but, in view of the terms of the current Inquiry
being undertaken by the Committee, it was felt that no recommendation should be made at this stage."
131. The Committee's recommendations (with which, as regards

like problems in New South Wales, we are in substantial agreement)
have not been adopted to date.
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PART VI

CONCLUSIONS AND RECOMMENDATIONS
132. As government becomes more complex and public authorities
grow in number so, it seems, bodies to supervise public authorities grow
in complexity and number. Countries with dissimilar constitutional
histories have developed, or are developing, systems containing complementary parts for supervising the official actions of public authorities.
Under the British pattern of government, parliament, the courts and
various tribunals have complemented each other for this purpose for
centuries. Yet in the United Kingdom, New Zealand and elsewhere,
new parts have been added or their addition is under consideration.
Parliamentary commissioners, administrative divisions of the ordinary
courts. administrative courts and bodies such as the United Kingdom's
Council on Tribunals are no longer novel concepts. In Belgium and the
Netherlands, an ombudsman is suggested as a necessary complement
of the ordinary courts and the French-styled administrative courts. In
some Scandinavian countries, where an ombudsman was first in the
field, administrative courts came later and where the administrative
courts came first an ombudsman followed. People in many counties
are asking how best can alleged administrative shortcomings be inquired
into quickly, cheaply and fairly, and the answers are diverse.
133. Unlike the United Kingdom, New South Wales has not had
any public inquiries into <the work of ,administrative tribunals or the
powers of Ministers. Unlike New Zealand and Ontario, no review of
statutory powers has previously been undertaken in this State ; and
here, unlike the United States, government organization and administrative law have not been intensively studied for many years. Advantages can, however, flow from this circumstance; the strengths and
weaknesses of the experiments of others can be assessed against the New
South Wales background and the patchwork approach of many can be
avoided.

RECOMMENDATIONS
134. Put shortly, we recommend( 1) That a Commissioner for Public Administration (hereafter
referred to as "the Commissioner") be appointed and an
Advisory Council on Public Administration (hereafter
referred to as "the Advisory Council") be constituted.
(2) That a Public Administration Tribunal (hereafter referred
to as "the Tribunal") be constituted.

( 3) That an Ombudsman be appointed.
135. Detailed particulars of the recommendations made in para.
134 appear in our proposed Bills and the notes thereon. Here we
make only general comments.
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OOMMISSIONER FOR PUBUC ADMINISTRATION AND
ADVlSORY COUNCIL ON PUBLIC ADMINlSI'RATlON
136. The Commi5$1one:r and the CoUJ1Cil are indisperuable pal11
of tbe scheme we propose: we attach great importance to their reseectivc
(unctions. The Col!llllissioner should, in our view, be responsible to
Parliament and be charged wilh two duties: first, to review and keep
under review all powers oow or hereafter exercisable by public
autbnritics ; md, scoondly, to n:co111JJ1Cnd ,uch changca in the law and
procedures relating to those powea as, in tbc opinion of the Com•
missioner, are necessary or desirable. The Advisory Council, c:oosisting
of members representing wide public lotercsts. should, in our view, be
cbarged with the responsibility of making recommendations to lhe
CoJlllllissioncr, either of its own mot.ion or on refen:nce m~de by the
Minister or the Coaimissioncr, on matters relating to the wotk and
activities or the Counnlssioocr.
137. We recommend that the Commissioner be appointed and
that the Advisory Council be constituted because lbere is oo body in
Ibis State concerned only with the law and proced= relating to official
actions ot public authorities and, in our view, there is uced for such a

body. Public authorities range from antenatal clinics

10

those supcc·

vising cemeteries and between these extremes oflicial actions touch most

daily nclivitica of every mau. Tbcl number o( public authorities i.s
increasing; during the years 1969 and 1970 statutes enacted in tbl,
Stnt:o constituted or reconstituted almost fifty such bodies. Wo do not
quesliO(I the necessity for public authorities, but tbc number and variety
of the powers exercisable by them is ,uch that there is need to ensure
that the needs of Go\lCmmeot are not met to the avoidable detriment
of the needs of the citizen. All modern States are much governed but
laws have not fully adjnsted to the consequences of that situation. Our
present recommendation, if adopl£d. will ass4t not only in catching up
with an evolutionary process but also in -producing solutions to future
demands.
• 138. The United Kingdom has a Council on Tribunals, the United
States has ao Adminisllative Conference and New Zealand has a Public
and Administrative Lnw Reform Committee; each body being concerned
generally with the relationships between citizen and State. In Ontario,
the work betwun 1964 and 1971 o( the Royal Commlssioo "Inquiry
into CiYil Rights" has resulted in the enactment, amongst othcr Acts,
of the avil :Righu Stnttrte Law Amendme1lt Act, 1971 ; an Act which
amends so~ ninety starotes of Ontario for the purpose of safeguarding
rights of cifutos and wbich ls part of a programme to review all Acts
of that Province which confer statutory powers. Our study of the powers
excrelsable by public authorities in New South W:i.lcs convinces us that
a like programme, extended to include rules. regulations and by-laws,
ls needed here if the answer ta tile main question asked in our terms
or reference is to be ruUy developed and kept up to date. Any such
progc:uDJDe will demand much lime and effort It will involve localing,
analysing and making recommcod.ations about lhousands of powers
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exercisable by hundreds of public authorities. Indeed, any ,uch programme cao .nevcr be completed for each year new legislation wiU be
enacted and new subordinate legislation will be promulg,ucd wbi<:h will
require analysis.
139. Later in this Report,'.. we propose( a) that a pen.no who is adversely and substantially affected
by an official actloo may(i) in some cases, as of dgbt;
(ii) in other cases, only by leave of the Tribullal,
have the Tribwi.al inquire into die oflicial action; and
(b) that the jumdiction of some emting tribunals to hear
apP.eals again.s1 official nctlaos be tranSferred to the
Tnbunal.
It will be a function or the Commissioner to lb.OIDJlk,]d, in relation
to particular powers, that official actions taken under them shall not be
inquired into by the Tdbuual or may be inqlrired into oruy if leave i.s
gi~-en by the Tribunal or shall, on proper opplicatioo, be inquired into
as of rigbL It will also be a fUDclloo of the Commissioner to recrunmand, in relation to the jurisdlctioo of particular c:mting tribunals, tbat
the who.le or pan of that Jurisdiction be, or be not, traoslerred to the
Tribunal. The Commissioner will need to form and express opinions
as to bow the marten; enumerated in para. 56 should be applied to
differine public authorities and to differing official actions. · Recommendauons and opinions of this kind wlJl need to be preceded by factual
inve.itlgations aod consultations with relevant public authorilles lllld
otheT penons.
140. Government policy must, ol cootSe, play a dominant pan in
any final decision on recommendations made by the Commissionu.
Policy considerations include( 1) Whethu tlte pwpose of a power will be lot> .seriously im-

peded if a right of appeal Is granted. Such a re.iul! would
foUow .from gr:uillng a right of appeal. operating as a stay,
to a person claimiog to be aggrieved by the Chief Secrcrary
probibitin,; tbe lighting of a lire io the open air.'"' It is
doubtful if the same result would follow from granting a
right to an inquiry, whether operating as a stay or not,
from a decision of the Chief Secretary to cancel a poker
machine licence.101•

148.
Firca Ad, 1949, L )6,
'"•Oamlaa and Bettini A~ 1912, s. 50D (3) (a).
JN Sec para.

101 Buoll
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(2) WMlher an official action is so much parl of gov~nt
policy thaJ to gra/11 a rlghl to an inquiry by a pubUc
authomy other than a Minister ls to abdicate cvlkctil'e
ministerial ruponsibiUty. Sucb a result Jllight follow from

granting a right to an Inquiry by the l'ribunal i.ato a
declaration that an area is to be a housing area within
the meaning of tho Housing Act, 1912.1•• A lli result
need DOt follow (roin granting a right to an inquiry by the
Tribunal against a decision or lbc MJulstet [or Health to
revoke a licenu to keep an authorized hospital within the
meaniog of the Mcotal Real lb Act, 19S8.

'°"

(3) Whether an official act/011 can a.iect a person so maJerially
that to deny him o rig/it to an inquiry is to do seriour
lnjusrlc~. ~ch. a rmi!t ~ t foJ!.ow if ~e ~ n'? right
to an mqo:ay mto an official action affecting livelihood;
for ex.ample, a revocallon by tbe Commissioner of Motor
Tr~rt of a licence under the Air Transport Act,
1964, •• or a cancellation of a licence to lreep an Animal
Boarding Establishment. m Such a result could also follow

from a refusal or the Minister for Social Welfare to give a
person food relief under the Government Relief Administration Aet, 1930. The same rcsnlt need not follow if the
Mlnister for Aj!Ticulture rdu.scs a person permission to fly
model aircraft tn Ontenoial Padc. ,rs

141. Because the task we propose for the Commissioner i! so
great and involves making rccommendntioas. about which honest and
well informed minds mo.y differ, we believe that the assistance ot the
Advisory Council is necessary and 61:si;.ible.

142. Parliament is, of course, C01Jccrocd with marters such as we
propose sbnuld become the co11ocro of the 0:n:nmissioner 3Dd the Ad·
visory Couocil Parliamentary time is, however, limited and detailed
deba!e on questions such as those listed i.a paras 56 and S7 is impmcticablc ; and particulady is this so in the case of legislo.tion already enacted. Moreover the objectivity of an impartial Commissioner need
not be present i.a a parliame11tary debate conducted on pany liM s.
The ParHamcntary Counsel Is concerned 100 with the matter wilb which
we are now dcaJJng, but bis primacy, foll-time and onetolll duty is to
IUT.1) policy into legislative language.
IOI Section 4D,

,,. Section 1L
11 • ·Setllon 8.
111 Ro11Ulalions made under the Pr<ventlon of 0-Uelry to Anhmlt Ael. l90t.
111 ReJUlatioDJ made under Lbe Ccnteru,ry Celebrations Acl, 1887.
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PUBLIC ADMINISTRATION TRIBUNAL
143. "We agree • • . that tribunals have cenain characteristics
which often give them advan~s over the courts. These are cheapness,
accessibility, freedom fcom technieality, expedition and expert knowledge of their particular subject. l.t is no doub( because ol thc$e advantages that Padlament, once it has decided that certain decisions ought
not to be made by normal executive or departmcotw processes, ofleo
entrusts them to tribUJ1als rather than to the ordinary courts. But as
a matter or geocral principle we are litmly of the opinion that a
decision should be entrusted to a court rather than to a tol>unal in the
absence of special cOllSiderations which m3ke a tnl>unal more suitablc."11'
144. The words of the Franks Committee quoted in para. 143
apply in New South Wales. Here Government, through Parliament,
bas entrusted many important decisions to tribunals. We have the
Crown Employees Board, the Local Govemmcnt Appeals Tribunal and
munerous others.

145. To u,, most official actioos of public audioritics are inappropriate for adjudicition by the ordinary courts. An insistence on first.
b&Jld evidenco, lb~ n=ity for formal proof of almost every rcltvnnt
document and fact, and the requirement that issues be formulated
formally arc all advantageous in mnny ways, but often they conlnl>otc
10 slowness and expellle. And for centuries the civil coons have been
conccmed mainly with transactions of a private nature ; their work has
largely centred on contrecu. property rutd tarts. In the admioistJative
law field privato rights are important but the public interest is 110 less
imponam and th.e 1..:hniques by wblcb a balao~ must be &truck
between public and private interests dificr from those appror.riate as
be= two priva1~ indivldPali.'" Despite tl>e increasing willingness
of the civil courts to enter public law areas, the courts are, to us, more
suited to resolving !pecific issues between individuals than deciding,
for example, bow general standards should be er,lorced in the publlc
interest; we see a need for a body which will innovate and wbicb is not
restricted by the private Jaw outlook o( the ordinary juclicature. Lord
Demrlng expressed our view wbm he said-''It should be recognized
that they [administrative tribunals] arc a separate set o( courts dealing
with a separate set or rights and duties. Just as in 1be old days there
were the occlesiastical courts dealing with ma.trimo.oial causes and the
3dm1nlstration of estates-and just as there was the Oiancellor dealing
with the enforcement and administration of trosts--so in our day there
are the new tribunals dealing with the new rights and duties as between
man and the State. The great need is to work out the principles and
pro<:edore which should govern these tal>unah"."'
1IS Report o( 1ho Fmnks Comnunec (Cmnd. 218 (1957), pan. 38).
ms.., Mllc:b<II ( 1968 ), Pul>llc Law 201, lOol.
Ill Freedom Und,r II>< 1 - (1949), p. II and, sen<nlly, pp. 75-96.

146. The Tn1nmu ~ pmpose is novel. • When exercwng lh~
apPCllat.e jurisdiction as!lgoed to i~ it is an ordiouy court except ~
it may bave me!Dbers who Ille not 1udgea. But when ~ an inquiry
it is not lilce an ordinary court: it must, in IOlllC cases, give effect to
Go,amnent poli.cy rwed for ii: u, its procedUICJ oced 001 be those of
an ordinary court:u• yet ii has judges lllllODgSl ilS members,ua it m&f
decide questions of law and it is tor all its functions a cowt of rec:ord.'Y
On the other band, tbe Tribunal is DOl an appendage of publif
authorities: it has power to give dlreclioDS CD public aulhoriciulil and
it may set aside their ollicial ~ctioos. 12 ' In propo&ing tbc TribUDal, w4
seek to apply lhe propositions we stated in pata. 3S. Ordina,y ~
cannot be dircc1ed by Oovcrnmc:ot on questions which are legislative
in character without doin$ hurt to the conventional separation of the
Judiciary from the Bw:uuve. And public authorities should not make
final decisions on questions which m adjudicative in chamO(et. But,
as indicated in para. 36, l.egW.acive and adjudlcall\'e quest.iom are oftca
so interwoven that separation in any but an analytical sense is imprao,
ticable. There. is need for a new Independent and impartial body befar~
whom the respective claims o[ Govemmcnt an.cl governed can be pll\
wilhou1 coovcntional reslricci.on.
147. Indeed, it is ~cnerally impracticable to scpa.ra!e the machine,:y
foe judging oOOclal a.clioo& from tbc admlnisuativc process. 122 Official
actions cannot be judged aati.sfac:torily except by people who are awan,
of tbc needs of the (>Ublic authorities who take those acliorui. To a
substantia.1 e.xtcnl, this awnrcocss mu..t come Crom knowledge o[
policies which control or guide, public authorities. And, in judging
oftlclal actions, weight must be a,iv~n to policies, if the policies are
within power. To do otherwise is to oegatc the convention ol collectiv<!
ministeri.al rcspoosibillty. Broadly sllltcd, our Bill to constitute the
Tribunal seeks, first, to give to Govemrocot the right of ulLimate
coo.trot of those aspects of official actions which are 11roperly controllable by Government and, s«ondly, to give ~o the citil:en an oppor,;
tunity of having ell odler aspects of official actions inquired into by
a competent, indcpendeo.t and impartial body.

the

148. ~ foreshadowed in para. 139, the Bill to constitute th!:
Tribunal provides that a person who is adversely and substantiaill1
affected by ao official action may, io some cases as o.f right and in otbei'
cnses only by leave o( the Tribun·a1, bave the Tribunal inquire into the
official action."'3 As mentioned in para. 139, we eXl)Cci that tlle Commissioner will make specific recommendations about official actions
Utl])e

Public Adminiatradon Tribunal Bill, s. 32.

"'Id., a. 38.

au Id, a. 6 (0 (a) ood (b),
111 Id., t , ]4 (I) (b) and (4).
''°Id.,.._ 3' (2) (a) and 36 (I) (c) ond (2).
m I d., ,. 3li (I) (a) and (b).
•
·.
LDS« Mitcbell (1968), Public Law, 201, 204.
W TIJg Public Adollnisantion Trlblll18l BIil, s. 25.
• 1]927-3
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which, in his opinion, should be witbin lhll "loquiries" provisions we
p ropose. Pending the making of those rccommeodatlons the u,quicy
"by leave" provisions of tbe Bill a.re Intended to apply. I! it were otherwise die jurisdiction of the TtibllDlll. would, for some time, be so limited
as to be worthless. lo ellect, we propose tbat until Parluuneot otherwise
legislates, all official actions will be within tbc "by leave" cntegory.
1be last statement i$ mbjcct to the quall6.catlon that the Bill enables
the Government to preclude any inquiry into a particular official
action."' Thls power, although seemingly se.ere, recogniz.es tbat Government must have ultimate cootrol of official actions. The doctrine
of collective ministeria.l responsibility provides, In our view, a proper
and sufficient safeguard against any unreasonable use of the power.

149. Implicit in our recommtndations relating

10

the Tribunal is

our view tbat the Tribunal sbould 001 be composed of lawyers ooly.
We accept that '"[T)be tnlioing of lawycn in many parts of tbe Commonwealth falls to impart 10 them any real understanding of the policy

considerations implicit In the administrative process and of the social
questions which arc aucmpled to be solved by many ~gislative schemes;
excessive coocentrtllioo on analytical con<:epts and a too literal coo1truc1l011 of statuuxy Instruments do not really give the expertise which
is necessary to an efficient and oxpedillous determination of administrative questions, whilst an intractable and emotional faith In the technique
of CIO$S-CXaminalioo as the ultimate touchstone or most legal disputes
tends to divert attention from the real poUcy coosiderotions which i.t
is the fundion of administrative tribunals to apply.'"m Oo the other
hand, public conlldcncc in the competence, independence nod impartiality of the Tnl>unal could not, in our view, bo secured or maintained
uolcss it was pres~ over by a Supreme Court Judge. We believe that
members of the Tribunal, other than the Judicial members, should be
selected from a panel of penons having special experience in admioistratioo, commerce, IIJ<lustry or administrati~'C law to which panel
they should be appointed for a tenn or years.
150. Tradltionll objections to the establishment of general administrative appeals tribunab are DOI, in our view; sound io general nor
do they apply to the proposed Tribunal 1n particular. ln this connection,
the Report of the F ranlcs Committee says"We have much sympathy with tbe desire to provide
machinery for hearing appub &g)linst administrative decisions
generally • . . [H]owcvcr, our terms or reference do not
covet all administrative decisions but ooly those reached after
a special statutory procedure involving au enquiry or bearing.
It is therefore in relation to our limited teems of reference
l2i Id., L 26.
us The lion. Mr Juatlce R. E.be-Mflcbell, "The Place of I.be Admioi!1ra1lve
Trlbu.nal in 1965", PaJ)<f1 of Ibo TbJnl C',ommoawu.tth and Empire Law CoJ>firence (l96S). p. 6S Pl p, 74.
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tba1 B11Y proposal £or a general administralive appca1 tribunal
must be coos.idered. On ibis basis the proposal seems II>
us IO have sevetal disadvantages. Fmt, a g,:neral tribu.aaJ
could not have the experience and expeaiie in particular fields
which, it is geoerally acx,epted, should be a cbaractcrisllc of.
tribunals. Appeals would ihus lie from an expert tribunal to
a comparatively inexpert body, and we see little advanta~ In
this. If, to meet !his objection, it we:c proposed that the general
administratiw appeal tribunal should sit in several dividona
correspoodiog to the mnln subjects v,lthio the jurisdictlon ol
tribunals, the general cO'eci would in practice, we think, dllJer
little Irom the exisl!ng alTllllgemeots, and the- essence of the
proposal, a unified appcDatc body, would be latgllly lo&t.
A secood disadvantage is that the establishment of a gl\J)eral appellate body would seem inevitably to involve a depar1We
from the principle whereby all adjl•ov:ating bodies in th!,
country, whelher designated u inferior coorts or as tribunal._
are in matters of jurisdiclion subject to the control of the
superior cxmrts. This unifying concrol has been so long cata~
lished and is of such fundamental importance in our legal
system that lhe onns of proof must Uc clearly upon the advocates
ol change. We are satisfied that the case for change has oat
been made out.
There is a third disadvantage. Quite apart from questions
of jurisdiction, final detmllinations on points of law would be
made by the general administrative appeal tribunal in relation
to tribunals but by tbc superior courts In relation to matters
decided by the courts. Thus two systems of law would arise,
with all the evils attendant OD this dic:holomy.,,,..
ISi. We do DOt liCe that lbe proposed Tribonal would be a
uretalively inexpert body". While it might not have expert koowlcd~
of the technical details of every field of adminiWlltion it should have
experience in, and widecstanding of, the nature of the administrative
process nnd tbe basic problems of those who take official actions and
those wbo nre affected by them. We reject any n~s11mptinn th.at judges
ol tba ordlnacy courts have more cxpectise to deal with technical
problems arising on 811 administrative appeal than would a tribunal
such ns that wbicb we prcp0se. Aod we do not suggest that tht
"unifying control'" of the .superior courts be abandoned : judicial re-riew,
notwitb.«andiag its dcfere, is .'.In e~ntial part of our legal sysiem and
it will be available In respect of deei!ions of tho Tribunal; in addllioo,
the Bill malces provision for some decisions or the Tnl>unal to be pu1
before the Supreme Court by way or stated ~35e. 117 To be conoemed
that '"two systems of law" would follow the establisluneot of the
Tribunal is to ignore the fact that two systems or law already exist ; the
ue Cmod. 218 (1957), p;,taJ 12L- L13.
"'The Public Administration Tribunal BUI,
and 9 (h).

&1.

42, 68 and 69 (8) (d)
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: dichotomy petween civil and administrative law has been with us for
,:many years, though the separation is ill-defined. Our proposal recog•nizes that a systematic development of administrative law is needed;
~it recognizes t_oo that that development must be supervised by Parlia;ment, Government and the superior courts.
152. In recommending the establishment of the Tribunal, we are
:in opposition not only to ~e views of the Franks Committee but aJso
)o those, amongst others, of the Ontario Royal Commission "Inquiry
:into Civil Rights" and the majority of the New Zealand Public and
'Administrative Law Reform Committee. 128 We are not, however, in
:opposition to the general views, amongst others, of the minority of the
·last _mentioned C<;>mmittee, the Victorian Statute Law Revision Committee or the Commonwealth Administrative· Review Committee. 129
I

-:· ·; 153. We appreciate that objections may be made by publi..:
:.authorities to .the scope of our proposals: objections based primarily on
ibe possibility of . the Tribunal concerning itself. to too great an extent
;with, exercise of discretjonary powers. Objections of this nature are
: proper objections and we seek to answer them as follows-l
(1) There can be no "as of right" inquiries into official actions
~
until the Attorney General or the Government so decides. 130
We expect that any such decision will be made only after
recommendations are received from the Commissioner.
If a pubJic authority demonstrates to the Commissioner
that ari official action of his should be excluded, in whole
or in part, from the jurisdiction of the Tribunal, we anticipate that it will be so excluded.
(2) In the case of "by leave" inquiries, the Tribunal can be
expected to be responsible in granting leave.131
(3) The powers of the Tribunal are not unlimited(a) the Tribunal may act only if it is satisfied that an
official action has substantially and adversely
affected the person who is objecting to it, 182 and(i) the official action is beyond power ;188 or
(ii) the official action is within power but is
harsh, discriminatory or unjust.134
(b) the Tribunal may not act unless the public authority
is given an opportunity of reconsidering the official
action the subject of an inquiry.135
See paras. 124 and 127.
paras. 128, 130 and the Report of the Commonwealth Administrative
Uleview Committee (1971), para. 233.
·
tso The Public Administration Tribunal Bill, s. 25.
181 Jd., s. 30.
132/d., s. 34 (1) (a).
133 /d., s. 34 (4).
m Id., s. 34 (1) (b).
135 Id. , s. 35.
128

1211 See
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( 4) The Tribunal must give effect to some policy statements
and must have regard to other policy statements put before
it,138

Moreover proceedings before the Tribunal do not operate to stay an
official action. 181
154. In our view, the matters referred to in para. 153 make a
reasonable balance between the needs of public authorities and the rights
of persons affected by official actions.
155. We tum to the question whether any existing appellate
jurisdictions should be transferred to the Tribunal. To us, a fragmented
administrative appeals system is undesirable: there is little chance of
any unifying influence entering the administrative process and decisions
must lack consistency. There is no apparent-system in selecting the
bodies which can hear appeals against official actions. In some cases
the body is an existing authority, tribunal, or court; in other cases
a new body is constituted. Appeals now lie to the Governor, Ministers
of the Crown and senior officials, the Supreme Court, the Industrial
Commission, the Crown Employees Appeal Board, Districts Courts,
Courts of Quarter Sessions, Courts of Petty Sessions, Land Boards and
miscellaneous Appeals Boards. The exact number qf persons who may
determine appeals is not known to us but it must be some hundreds.
We doubt that the work load resulting from existing or foreseeable
appeals against official actions is or is likely to be sufficient to enable
the majority of this number to develop administrative appeal expertiseespecially is this so in the case of newly constituted ad hoc bodies.
There should, in our view, be only two classes of bodies dealing with
appeals a!!ainst official action; a Jimited number of specialist bodies
(e.g.., the Crown Employees Appeal Board) and the proposed Tribunal.
156. ·We do not see why the jurisdiction of the Supreme Court to
hear and determine appeals against, for example. a cancellation of the
registration of a business name. 188 an alleged error or defect in the
register kept under the Pipelines Act, 1967,189 or a dispute under the
Superannuation Act, 1916, 140 should not" be transferred to the Tribunal.
AJso, there is no reason apparent .to us why the jurisdiction of twenty-six
judges of the District Court to hear appeals against certain official
actions taken under Acts such as the Architects Act, 1921,141 the
Private Hospitals Act, 1908, 142 the Radioactive Substances Act, 1957,148

or the Theatres and Public Halls Act, 1908, 144 should not be trans136 Id.# S,
137 Id .• s.

36.
31.
188 Business Names Act, 1962, s. 19 (3).
139 Pipelines Act, 1967, s. 52.
140 Superannuation Act. 1916, s. 85.
141 Architects Act, 1921. ss. 16-17.
142 Private Hospitals Act, 1908, ss. 16A, 16c.
148 Radioactive Substances Act, 1957, s. 11.
144 Theatres and Public Halls Act, 1908. ss. 13B, 13n.
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[med to lbc Tribunal. And, if the Tdbunal is CODstitutcd, we do not

ace why it should DOt bear and determi.Dc the appeals that may now be

dealt with by, for cxnmplc, the Charity Referees•" and the separate
Boards constituted under Acts such as the Qeao Watcis Act, 1971,"'
aod the Land Aggre~tlon Tax Management Act, 1971.m A desirable
ratiOlll.lizatioo oI e:wting administrative appeals would, in our view,
result from transfers of jurisdiClion of the kind we have mentioned.
l57. Our Bill to coostinrte the Tribunal makes provisioo !or the
Tribunal to bear and determine appeals in addition to conducting
inquiries into official actions. The extent of the Tribunar.s nppcllatc
jurisdiction will, we IIDlicipate, depend largely upon recommeadatlons
mado by the Commissioau. Questions touching <he pment day
appellate role in the administrative law field of, fCK cxrunple, Local
Land Boards, Magistrates and Distrl.ct Courts can be answered only
after mBDy !actnal situations at<! con!ideJ:ed. Desirable goals of
rationaliz.atloa and consistency of d~ioos may have to give way to
the exigencies of man-power, mo11cy or a n.ecd for local appellate
bodics--a need which may not be met by periodical visits Crom the
Tribunal.

OMBUDSMAN

158. We recommend die appointment of an ombndsmnn !or [our
.reasons(!) The p=eoce of the Auditor-General is, hi our view, a
factor contribuliDg to the corrcc:tness in moocy matters
wblcb charaetcrues publlc authorities in this State and the
existence of nn ombudsman may reuonably be expected
to have a IJlce effect on !he administrative function generally.
(2) If the percentage of complaints found by SD ombudsman
to be Jo.stificd is low, most people will .have mengtbened
confidence in !ho cfflcieDcy and objectivity o[ public
authorities. lf that _percentage is high and goveflllllcnt acts
upon recommeodanons made by ao ombudsman, a desire
to secure efficiency and objectivity in public authorities will
be demonstrated. In either event an objecti,ic of government will be attained.
(3) The expericnee of other, counuics i.odkates that a rcp0rt

to an aggrieved person by a highly qualified and independent investigator, wbetbez it discloses adminlstrative error
or concludes that the complaint was iU-fo1111ded, gives
satisfaClion.

m Oormam .F11nds Act, 19◄2, s. s.
, .. Clean Wat,n Ad, 1970. s. 9.
"' Land Asa,cpuon Tu ManngecnC:111 Acc. 197 I, s. SO.

1r
( 4) Alth011gh the appointment of an ombudsman may result in
«dminictralivc, difficulties and incollvc:niences, the real
questions are whether tbe ad~-antages will not, on the
whole, be greater than the inconveniened. We do not see
l!DY lnswmountable d Ulkultks and we believe that the
advantages arc likely to b~ greatn than the inconveniences.
159. We agree that there arc three special advantages of 1111
nmbudsm.au-"Fintly, be C05ls the complainant Ii.Im or nothing; his
services are provided by the community, and even to the community
those services an: remarkably cheap io comparison with the cost ol
courts aod thcir pnraphernalia. Secondly, the Ombudsman bas
lnuncdiate and speedy access to all official files and the officials tbem&el~s relating to or coacemcd with the matter of complaint Thus be
penetrates through the great mass of both procedural and substantive
law which, in the working of our ordimuy courts, stands between the
tribunal and the disco~ far as humanly possiblo----Of what bas
actually happened in the matter of co~!. Tbinlly, the Oaibudlman's basis of action is always stated Ill broad geoeral terms, such
that be is .oat only able but compelled to apply conceptioM o.f folmess
and jumce which arc almost completely rule-free, and whloll are
constalllly kept in line with the values of contemporary sociefy • . ." 141

160. We recommend that il an Olllbudsman is appointed be should
be obliged to report to Parliament in much the same way as the Auditor•
Genoral now reports to the Legislative ~mbly. n would be for
Parliament to determine whether It would fotlow tbe example of the
United Kingdom and appoint a Select Committee to examine the work
and reports of the Ombudsman, or that of New 7.calaod, where the
Omhudsman merely presents bit annual ttpOrt to the Rouse o[ Representatives. U, however, M"misters did not, in priociple, fnlly ,upport
the work of the Ombudsman 1111d if the Ombudsman lacla:d integrity,
competence or status, the potenlial of the office could never be realized.
161. No one can say with certainty that an ombudsman In New
will improve the situation relaling to the detection and
correction of wrong oflicial actions or that be will not improve iL
Ncvenheless, the office can bo =led and be retained, with or without
modl6cation, or ultim.ately be abandoned ac:cordiag to bow its worth
in practice is evaluated.

South Wales

162. As in the case of tne Triblllllll, _policy must play an important
part in the de~rminatioo of the jurisdictiOO to be conferred upon an

ombudsman. Factors to be considered here include( 1) An ombudsmDD investigates privately and oot publicly.
(2) An ombudsman is bound by sec~ provi.tiom and !hough
be may disclose matter! ID his Reports to establish ground.I
WS.wu, "The Jansprodenu of Omlradsm<n" (1971) P u b l i c ~
Vol XXX, No. 3, 221, ?22-213.
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for his conclusions and ·recommendations he usually does
so in a way which prevents identification of complainants
or individuals within the public authority concerned.
(3) An ombudsman cannot command; he may only recommend and persuade.

163. In our view, a decision to exclude any official action of any
public authority from investigation by an ombudsman can be justified
only where compelling policy reasons for exclusion exist. Our proposed
Bill to appoint an ombudsman lists few exclusions.149
RELATIONSHIP BETWEEN COMMISSIONER, TRIBUNAL
AND OMBUDSMAN
164. Stated generally, we see the relationship between the Commissioner, the Tribunal and the Ombudsman as follows( 1) The Commissioner is concerned( a) to determine whether an official action can be taken
by a public authority in a way that could constitute
an unjustified encroachment upon the rights of any
person; and
(b) if so, to recommend such changes in law and procedure as will, in hls opinion, provide safeguards
against the official action.
(2) The Tribunal is concerned and empowered to give redress
to a person whose rights have been unjustifiably encroached
upon by an official action of a public authority.
(3) The Ombudsman is more concerned with (2) than (1).
He may investigate more actions and do so on a broader
basis than the Tribunal but he is not empowered to order
that redress be given. And the time within which a person·
may go to the Ombudsman is not strictly limited.
( 4) Conciliation is the primary object of the Ombudsman and
arbitration is the primary object of the Tribunal. By
persuasion, the Ombudsman may incidentally achleve the
effect of arbitration and the Tribunal may incidentally
achleve the effect of conciliation. Each of them may intervene in disputes between Government and citiz.en but their
procedures and powers are different.
The jurisdiction of the Tribunal and the Ombudsman will partly
overlap but this will not, we think, cause any difficulty. We anticipate
that "where the monetary value of an issue is small but the sense of
grievance is large," 149• an aggrieved person will prefer to approach the
Ombudsman ; and, where the monetary value of an issue is not small
and the issue is within the jurisdiction of the Tribunal, an aggrieved
person will prefer to approach the Tribunal.
The Ombudsman Bill, s. 13 and the Schedule to the Bill.
H9a See para. 130 ( 45).

Hll

73

PART VII
GENERAL
165. We are required to consider "the effect of ... [our] proposals
upon judicial review including the Prerogative Writs and Crown
Privilege." 150
JUDICIAL REVIEW
166. Our proposals do not affect the law relating to judicial review.
We decided against proposing a Bill to amend that law because, in
1970, its procedural aspects were usefully reformed151 and the substantive law, though still complex and technical, is rapidly changing and
developing. It is not, in our view, an opportune time to modify, restate
or codify the substantive law. Indeed, legislative intervention at this
stage may deny the courts in New South Wales the benefit of developments referred to in Annexure E. 152 Moreover, our present and primary
concern is with appeals, not review. We expect, however, that the
existence of the Tribunal will reduce the number of proceedings commenced for judicial review of official actions.
Crown Privilege
167. We consider "Crown Privilege" 153 in relation to our recommendations concerning( a) the Commissioner and the Advisory Council;
(b) the Tribunal ; and
( c) the Ombudsman.
168. We note, by way of explanation, that in Conway v. Rimmer1M
the House of Lords restored to the judiciary "its inherent residual
power, denied by an earlier House of Lords in the Thetis case to overrule a formally unimpeachable objection made on behalf of the Crown,
"in the name of the public interest, to the disclosure of documentary or
oral evidence in legal proceedings".155
169. In Conway v. Rimmer. Lord Morris said: "[W]henever an
objection is made to the production of a relevant document it is for the
court to decide whether or not to uphold the objection" ;158 Lord
Upjohn added: "[T]hese procedures [scil. requirement of further particulars of objection and direction for the attendance of the minister
for cross-examination, in addition to private inspection and authority to
order disclosure] are, in my opinion, equally available in the inferior
courts but if the judge orders disclosure and the Crown intimates its
intention to appeal from that order then, in my opinion, the matter
should be adjourned so that the matter may be tested . . . before actual
para, t.
Annexure E, paras. 4-7.
1s2 See Annexure E, para. 88.
153 See para. 2.
15" [1968] A.C. 910.
155 Clark, "The Last Word on the Last Word" (1969), 32 M.L.R. 142.
1so [19681 A.C. 910. 971.
150 See
151 See
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clisc:losure" ;m and Lord Monis noted: "I sec no reuoo to envisage
friction and tension u between the courts and the executive. They both
operate in the public interest". 111
The Commissioner and rhe Advl.rory Council
170. Our Bill providing for the appointm.ent of the Commissioner
bas no seec,ial proVJSion relating 10 Crown Privilege. It states that the
Commissioner 5hall have the powers oC a Royal CommL,sioner. m A
witness summoned lo anend or appearing before a Royal Commission
is not coropelled lo answe.r any question or produce any book, document
or writing if be bas a rellSO<lablc excuse for refusing. And he has the
ume protection as a witness in a case tried in the Supreme Court.,..
171. The function of the Advisory Council Is to mnkc recommendatl.ons «> the Commissioner oo maucrs relating to lhe Inlier's work
and activities and we do not see any question of Oowo privilege arising
in relation lo its work.
The TribuNJJ
172. As in the case ol judicial review, our Bill relating 10 the
Tribunal does 001 seek 10 affect any claim o! Crown privilege that may
be made in any proceedings within the aJlPlication of tbe Bill. We
provide that the Tribunal may make any mqulry or inspection which
appears lo be necessary or expedient for the purposes of any proceedio1t5
before it,., In prai:tice, if a claim of Crown privilege IS mode in
proceediugs before the Tribunal, tbe Tribunal will be required to con1idcr the claim in the light oC the cxisling law.
The Ombudsman
173. Our Ombuds.man Bill expressly provides that the Crown shall
not be eotilled to any such privilege in respect of the production of
dqcuments or the givmg of informa.tion as is allowed by Jew in 1c$8l
procecdings.m ft also provides that a public authority shall not mamtaln secrecy or observe any other restriction upon the disclosure o!
infollilJltion obtained by or fumished to the aulhority,lli Exceptions
are proposed in the case of proceeding, ol Cabinet and of any Committee of Cabinet and of documents relating lo any such proceeding.111
Subject 10 these exceplions, it is, to us, essential ihal the Ombudsman
should 001 be denied ac=s 10 documents or information: public confidence in his power to investh,ate complaints thoro-ugbly could not be
secured if his powers in this regard were curtailed. The A-uditor-Genernl
may cause senrch to be made in and extracts 10 be taken from nny
book, document, or record in any public office'" and the Ombudsman.
111 Id., 996, a,,d .,, Ex part, At1ornr, Gtn,ro/: Ju Cook (1.967) 86 W.N,
(Pt 2) (N.SW.) 222.
" 1 (19681 A.C. 910, 9SS.
111 The

CommiJtloaer for Publlc Adminlsintioa BUI, ,. 6 l2).
''° Th•
Royal Commissions Aot, 1923, • · 11.
Pabllc Admmiltalioo Tribunal BDI, ,s. 38, 63 and 64.

1n

"•The Ombudsman Bill, a. lO (2) (a) and (b).
,,,. Id., a. 20 (2) (c).
lMfd., L 11.
loo Audit Act. 1902, s. I~.
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in our view. should have a lite power. A comparable provision was
welcomed when lhe United Kingdom's PD1liamaitaty ComnussiOller Act
1967 was before Pa:liameat and evoked no amend.meat in tbc c.omUliuee Stage in lbe Commons.•• Legislation Ill New Zcalaad and
Wcstcm Australia contains aimilar provisions."'
174. AtJy person appointed to the office of Ombudsman will, we
asswno, be a rcspon&ible person of hlg)1 sl4Dding and we do not beli..-ve
that the public interest will be prejudiced as a result of tbe Crown not
bein!! eati.tled to claim, against the Ombudsman, the privilcgo now being
coDSidcRd.
175. The cxccpdoos in tbc cue of Cabinet proceedings mentioned
in para. 173 DIC prop<)fCd because, Ill our view, any decision to make
any part of the proceedings of Cabinet available 10 scrutiny shoul.d
be a decision of CabiDel and or ao othCT person or body. Similar legitlalive provisions exist in othec places. 111
REASONS FOR OFFICIAL ACTIONS
176. We do 1101 rccommeud that public authorities should be
obliged to give reasons for official actions, eveo wbcu requested to do
so. A requirement that reasoru be given where practicable is souad and
productive or good effects. J.u cases involving licences needed for livelihood purposes, the abseace of tca.SOOS oan give rise to hardship or
f.eelinp of bard1.hip. l!ut to impose a ~oeral requiremeot to this c{fect
must so add lo work loads and so intcdcre with the efficiency of public
aulbarilies tbal the disadvantages of adopting such a course o! action
must outweigh the advantages. Wbco the Commissioner is appointed,
be Will. we anticipate, recommend that reaso05 must be given in specified Instances. When the Tribunal is constituted and the Ombudsman
b appointed. penons approaching either of them will not be prejudiced
by the abscocc of expressed reasons ; our proposed Bills confer
on each body 1ullicicn1, in our view, to ascertain the reasons.'

rn

COMPENSATION
177. We bave indlcated in pan. 4 that we do n.o t read our tel'lDI
o{ rc!ercocc as entitling us to coosider wbcthec compemalion sbould be
payable to a person advencly affected by an official action or a publle
authority. Yet in the absence of power 10 compensate, any review or
appellate body is limited in its capacity to do righL A public authority
taking an official actioo for the public good may make a mi.stake which
enables Its intentions to be frustrated or a public authority taking an
afDcial action may in11ict private hurt [or which there is oo risht or
116S<e Sw,ey, Th< Brlllrh Om~U<Uffllm (1971 ), p. 127.
1n fN.Z.) Purliamcotaty CommlHionct Aet 196:Z. ss. 17 (I) (c), 18 (4).
( W.A .) Parllamcotaty Commbsioner Act, 1971, s. 22 (I).
m (U.K.) Paltiameolory r.ornrnluioo-:< Ad 1967, 1. S ( 4 ). (N.Z.) l'lirlia·
menw, Commioiouer Act 1962. ss. 17 ( I) (c). 18 ( 4 ). (W.A.) Paruamcuar,
CommlSSionor Act. 1971, a. 22 Cl).
119 Tbo Poblk Adminlatralloo 'Itil>ua.a t Bill, a. 63; Too Ombudsman Bill,
a. 12 wl S ( Z) ( o) ,
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reparatioJ1 ucler existmg law. It can be argued, ill the &st cue, tbnt
the authority's lntaitions should not be frn,trated i! there is power in
some bodf to validate the official aCli011 and to order the nulltarity to
mnkc rcparllliOII for il! mi5take and, in the second case, that the public

good should not be attained witboot compensation for private l0$S or
luut thereby oc:ca.rioocd. Dtese arc oomple.x and important maucrs
which might well be lhe nbject ot a scparalb inquity.

CONWJSJ.ON
178. 111 1969, the Law CommissiOJ1 in England recommended
IIIISUcccufully that a Royal Coll!mwlon or a committee of COIDj)ruable
status should be oonstitllltd to illvutig111e the administtolive law of
that oounu:y."" Between 1964 and 1971, a Royal Commission in
Ontario made web an investigation.111 We have the powers and
autboritles cooferrcd on a commissioner by the Royal Commission Ac1,
1923, bnt we ha>'e not considered ii necessary to exercise those powers
for Ille purpose of thls Repon. We. are satisfied 1bat the diversity in
cbOI8Gler, nature and purpose of public authorities is such that definitive proposals can be made only after 00osullilli011S arc bad wilh
publlc authorities and rcprescntatlve citizens: consultations which may
require yeara of work. 1bc Ontario experience seems to support our
view; there the Royal Commission woticd for nearly sevea years with
the aid of special assiitants, consultaols, counsel and ccscan:bers and
ilS Report is now being supplemenl1ed by a full review of statutes which
confer power on public authorities."'
179. 1n this Report, we ,bave tried to relate our terms of refereoc., 10 some o[ the major problems lo administrative law aod to state
bow, in our view, those problems might best be solved in New South
Wales. LaW1 affecting the relationship between citiz.cn and State should
be falr and should be applied fairly. To assist in lltlainiog falroess
we propose a three part syslem which is capable of workin~ immedi•
ately. Two parlS, the Ombudsman and the Public Adnunistration
Tn1xmal, will from time 10 time require work-area changes. The third
part, the Commissioner for Public Admiaistrati.on, is, through Government and Parliameo1, the •gent for change. Some ot our proposals are
new. But so too are some of the rights and duti~ as between man and
the State.
14th December. I 972.
(signed) C. L. D. MEARES,
Chairman.
(sigoed) D. G. BENJAflELD,
Member.
(aipd) 0. ORE.SSlER,

Member.
no Law C,,m, No. 20 (Cmnd. -4059 ), para. 10.
m See Onwlo Royal C<mtmmion, "Inquiry lnto CM! Rigb,s",
'"Sec para. Ill.
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PART VIII
PROPOSED BILLS

I. The Commissioner for Public Adminis!fation Bill
2. The Public Administration Tribunal Bill
3. The Ombudsman Bill

No.

, 197'

A BILL
To appoint a Commissioner for Public Administration; to constitute an Advisory Council on
Public Administration; to ·define the powers,
authorities, ·duties and functions ·to be exercised
by them respectively; and for purposes connected
therewith.

BE it enacted by the Queen's Most Excellent Majesty, by
5

and with tbe advice and consent of the Legislative
Council and Legislative Assembly of New South Wales in ,
Parliament assembled, and by tbe authority of the same, as
follows : ·

PART

'

C
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PARTI.

s·

1, ( 1) This Act may be cited as the "Commissioner for Short title
. Ac t. 1972".
and comP Ublic Admini.strati.on
mencement.
(2) This Act shall commence upon a day to be
appointed by the Governor and notified by proclamation
published in the Gazette.

z.
(0

This Act is divided as follows : PART 1.-PRELIMINARY--ss. 1-3.

Division

of Act.

PART 11.--COMMISSIONER FOR PUBLIC AnMINISTRA·
TION--ss. 4--6.

PART

111.-AnVISORY CoUNCIL ON PUBLIC AnMINISTRATION-SS. 7-12.

PART

IV-GENERAL-ss.

13-14.

3, In this Act, except in so far as the context or subject Int.erprematter otherwise indicates or requirestalion.
"Commissioner'' means the Commissioner for Public
Administration.
"Council" means the Advisory Council on Public
~O
AdministTiltion constituted under section 7.

·U

PART 11.
CoMMISSIONER FOR PUBLIC ADMINISTRATION.

4. ( 1) There shall be a Commissioner for Public Admin- c;ommisi&tration who shall have and may exercise the powers, hbTI~ for
!1!5 authorities, duties and functions conferred and imposed upon Ad'!1inis-

~~~~

(2) The Commissioner shall be appointed by the
Governor and shall, 1mbject to ~ Act, hold office for such
term, not exceeding seven years, as may be specified in the
10 instrument of appointment, but shall be eligible for re-appointment from time to time.
(3)

M-

79

( 3) The salary and allowances of the Commissioner
shall be fixed by the Governor.
( 4) The provisions of the Public Service Act, 1902,
shall not apply to or in respect of the appointment of the
5 Commissioner and the Commissioner shall not in his capacity
as such be subject to the provisions of that Act during his term
of office.
( 5) A person who is of or above the age of sixty-five
years shall not be appointed as Commissioner.
Io

( 6) The Commissioner shall cease to hold office as·
Commissioner(a) if he dies;

15

(b) if he resigns his office by writing under his hand
addressed to the Governor and delivered to the
Minister;

20

(c) if he becomes a bankrupt, applies to take the benefit
of any law for the relief of bankrupt or insolvent
debtors, compounds with his creditors, or makes any
assignment of his salary, remuneration, allowances
or estate for their benefit;
(d) if he becomes a mentally ill person, a protected
person or an incapable person within the meaning
of the Mental Health Act, 1958;

25

30

(e) if he is convicted in New South Wales of a crime
or offence which is punishable · by imprisonment
for twelve months or upwards, or if he is convicted
elsewhere than in New South Wales of a crime or
offence which if committed in New South Wales
would be a crime or offence so punishable;
(f) if he is removed from office by the Governor for
inability, misbehaviour or failure to comply with the
terms and conditions of his appointment; or
(g) on the day on which he attains the age of sixty-five
years.

(7)
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(7) Any person who, at the date of his appointment
as Commissioner, is an officer of the Public Service and who
ceases to be Commissioner from any cause whatsoever, otherwise than in pursuance of subsection ( 6) (paragraph (b)
5 excepted) shall, if he is under the age of sixty years, be
appointed to some c;>ffice in the Public Service not lower in
classification <!,lld salary than that which he held immediately
before his appointment as Commissioner.
(8) Nothing contained in this Act shall affect the
1o rights accrued or accruing under the Public Service Act, 1902.
the Superannuation Act, 1916, or the Local Government and
Other Authorities (Superannuation) Act, 1927, to any person
appointed as Commissioner who is at the time of his appointment, or has been at any time previous thereto, an officer of
15 the Public Service, an employee within the meaning of the
Superannuation Act, 1916, or a permanent servant within
the meaning of the Local Government and Other Authorities
(Superannuation) Act, 1927.

(9) Any officer of the Public Service or person who
20 is an employee within the meaning of the Superannuation
Act, 1916, or permanent servant within the meaning of the
Local Government and Other Authorities (Superannuation)
Act, 1~27, appointed as Commissioner shall con~ue to
contribute to any fund or account and be entitled to receive
25 any deferred or extended leave and any payment, pension or
gratuity as if be were an officer, employee or permanent
servant within .the meaning of the Public Service Act, 1902,
the Superannuation Act, 1916, or the Local Government and
Other Authorities (Superannuation) Act, 1927, as the case
30 may be, and for such purpose his service as Commissioner
shall be service for the purpose of such Acts.
In respect of a Commissioner who contributes to a fund
or account as aforesaid, the Minister shall pay to the State
Superannuation Board or the Local Government Superannua3 5 tion Board, as the case may be, such amounts as would have
been payable to .that Board if. such Commissioner had

remained
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remained an employee or permanent servant as aforesaid and
had continued to be employed at the same salary or wage and
allowances as the salary or wage and allowances as is or are
being paid to him as Commissioner.
5

5. (1 ) The Governor may under and subject to the Officers and
provisions of the Public Service Act, 1902, appoint and servants.
employ such officers and servants as may be necessary for the
administration of this Act.

(2) For the purposes of this Act the Minister or the
10 Commissioner may, with the approval of the public authority
concerned, on such terms as may be arranged, make use of
the services of any of the officers, employees or servants of any
public authority.
6. ( 1) The C.nromissinner, in accordance with any Duties and
•
reference
to him made by the Ministeipowers_ of
1..,
Comm1s~
(a) shall review and keep under review the law relating sioner.
to public authorities and the powers exercisable by
public authorities and shall recommend such
changes in that law as are, in the opinion of the
20
Commissioner, necessary or desirable ; and

25

(b) may, for the purposes of this Act(i) hold and conduct such inquiries as he thinks
fit; and
.
(ii) make references to the Council on matters
relating to his work and activities.

(2) For the purposes of any inquiry under this section
the Commissioner shall have the powers, authorities,
protections and inununities conferred on a Commissioner by
Division 1 of Part II of the Royal Commissions Act, 1923,
30 and that Act (section 13 and Division 2 of Part II excepted)
shall, mutatis mutandis, apply to any witness summoned by or
appearing before the Commissioner.
PART
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PART ill.
ADVISORY CoUNCIL ON PUBLIC ADMINISTRATION.

7. ( 1) There shall be an Advisory Council on Public
Administration which shall consist of5

(a) the Commissioner ;
{b) the Ombudsman;
( c) the President
Tribunal;

IO

of

the

Public

Adntlnistration

(d) a member of the Public Service Board appointed by
the Governor; and
(e) three other members appointed by the Governor,
each of whom has, in the opinion of the Minister,
special knowledge of or experience in public
adntlnistration or public law.

I5

( 2) The Commissioner shall be the chairman of the
Council.

(3) (a) The members appointed under this section
shall, subject to this section, hold office for such term not
exceeding three years as may be specified in the respective
20 instruments of appointment and shall be eligible for
reappointment from time to time.
(b) A person of or above the age of sixty-five
years shall not be eligible for appointment as a member of
the Council under this section.
25

(4) (a) The Governor may for any cause which to
him seems sufficient remove from office any of the members
appointed under this section.
{b)

Adviso_ry
Cou~cil on
Public Administration.
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( b) A member of the Council shall cease to hold
office as such a member and as a member of any committee
to which he has been appointed(i) if he dies;
5

Io

15

20

(ii) if he resigns his office by an instrument in writing
under his hand addressed to the Governor;
(iii) if he becomes a bankrupt, applies to take the benefit
of any law for the relief of bankrupt or insolvent
debtors, compounds with his creditors, or makes
any assignment of his salary, remuneration,
allowances or estate for their benefit ;

(iv) if he is convicted in New South Wales of a crime
or offence which is punishable by imprisonment for
twelve months or upwards, or if he is convicted elsewhere than in New South Wales of a crime or
offence which if committed in New South Wales
would be a crime or offence so punishable;
( v) if he becomes a mentally ill person, a protected
person or an incapable person within the meaning
of the Mental Health Act, 1958;
(vi) if he is removed from office by the Governor;
(vii) if, in the case of a member appointed under section
7 ( 1 ) ( d) , he ceases to be a member of the Public
Service Board; or

25

(viii) on the day on which he attains the age of sixty-five
years.
8, ( 1) The Council shall meet at least once in each four Meeting,, of
months.
tho CoUDcil.

( 2) (a) The chairman shall preside at all meetings
30 of the Council at which he is present and in the absence of
the chairman the members may elect one of their number to
preside as chairman.
(b)
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(b) The chairman or member presiding shall
have a deliberative vote, and, in the event of an equality of
votes, shall have a second or casting vote.
(3) Four members shall form a quorum at any meet5 ing of the Council and any duly convened meeting at which
a quorum is present shall be competent to transact any
business of the Council.
( 4) At any meeting of the Council at which a quorum
is present the decision of a majority of votes shall be the
Io decision of the Council.
( 5) The procedure for the calling of meetings of the
Council and for the conduct of business at such meetings shall
be as determined by the Council.
9, ( 1) The Council shall make recommendations to the Functions
1 5 Commissioner, either of its own motion or on reference made of Council.
by the Minister or the Commissioner, on matters relating to
the work and activities of the Commissioner.

(2) The Commissioner shall furnish to the Council
full information in relation to any matter arising out of the
20 work and activities of the Commissioner which the Council
may require.
10. ( 1) The Council may appoint such committees of the Committees
Council as it thinks fit to assist and advise it in connection ~ the .1
with the carrying out of its functions under this Act.
ounc, ·
25

( 2) Any such committee may consist of members of
the Council, persons who are not members or partly of persons
who are, and partly of persons who are not, members of the
Council.

11. A member of the Council or of a committee of the Members of
30 Council shall, in the performance of his duties as such a CoJncil
member, ac! solely in the public interest and not as the ~::n,mittee
10 bac.1 in
representative of any particular person or body.
PU 1IC
l2. interest.
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12. A member of the Council and a member of any Expenses
committee of the Counciland teeo.
(a) shall be entitled to be reimbursed his expenses, not
exceeding an amount calculated according to a
scale approved by the Minister, incurred by him
for attending meetings, and transacting the business
of the Council or of any such committee, as the
case may be; and
0

(b) shall, where he is a member of the Council referred
to in section 7 ( l) ( e), be entitled to receive such
remuneration, whether by way of fee or allowance
or otherwise for acting as a member of the Connell
or of any such committee as may from time to time
be determined by the Minister.

15

PART N.
GENERAL.

13. ( 1) The Commissioner and the Council may from Reports.
time to time and shall, upon direction by the Minister, each
make an interim report on work done under any reference.

20

(2) The Commissioner shall upon the conclusion of
his work under any reference make a final report of his work

under that reference.
( 3) The Commissioner and the Council shall, as
soon as practicable after the thirtieth day of June in each
2 5 year, make a report on the exercise of their respective
functions during the period of twelve months ending on that
day.
( 4) In any report made by the Commissioner under
subsection (3), the Commissioner shall give particulars of any
3 0 statement made to the Public Administration Tribunal under
section 32 of the Public Administration Tribunal Act, 197 ,
of which a copy has been forwarded to him under section
77 ( 2) of that Act.
(5)
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( 5) The Commissioner and the Council shall furnish
their respective reports to the Minister.
( 6) The Minister shall lay or cause to be laid any
report under subsection (2) or (3) before both Houses of
5 Parliament as soon as practicable after the receipt by him of
the report.
The provisions of the Defamation Act, 1958, shall Prlrilep.
extend and apply to any inquiry, and report as a result of an
inquiry, made by the Commissioner under the authority of
10 this Act and to the proceedings of the Commissioner, the
Council and any committee of the Council under the authority
of this Act and to reports of those proceedings as if those
proceedings were an inquiry made by the Commissioner under
the authority of this Act.
14.

8'/

No.

, 197 .

A BILL
To

establish a Public Administration Tribunal;
to define its powers, authorities, duties, functions
and discretions; and for purposes connected
therewith.

by the Queen's Most Excellent Majesty, by
BEandit enacted
with the advice and consent of the Legislative

s

Council and Legislative Assembly of New South Wales in
Parliament assembled, and by the authority of the same, as
follows:-

PART
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PART I.
PRELIMINARY.

1. ( 1) This Act may be cited as the "Public Administra- Short title
·
and
comtion T n"buna1 A Ct , 1972"·
mencement.
5

(2) Tms Act shall commence upon a day to be
appointed by the Governor and notified by proclamation
published in the Gazette.

2.

This Act is divided as follows : -

PART

I.-PRELIMINARY-ss.

PART II.-EsTABLISHMENT
6-15.

1,

Division
of Act.

1-5.
OF

THE

ThmUNAL-ss.

PART

ill.-0BJECTIONS AND lNQUIRIES--ss.

16-43.

PART

IV.-A.PPEALS TO THE TRIBUNAL-ss.

44-48.

PART

V.-CONTEMPT-ss.

PART

Vl.-PROCEDURE-ss.

PART

VII.-GENERAL-ss.

49-58.

59-71.

72-80.

SCHEDULE.
3.
20

The Supreme Court Act, 1970, is amended-

Amendment

(a) by omitting from section 48 ( 1 ) (a) (vii) the words
"person ; or'' and by inserting in lieu thereof the
word "person ;" ;

of Act No.
s2, 1970.

(b) by omitting from section 48 (1) (a) (viii) the word
"Committee." and by inserting in lieu thereof the
words "Committee; or" ; and
25

( c) by inserting in section 48 (1 ) (a) , after paragraph
(viii), the following new paragraph"(ix) the Public Administration Tribunal."

4. This Act binds the Crown not only in right of New The Crown.
South Wales but also, so far as the legislntive power of Parlia30 ment permits, the Crown in all its other capacities.

s.
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5. ( 1) In this Act, except in so far as the context or J,iterpretasubject matter otherwise indicates or requirestron.
"corporation" includes any artificial person.
''judge'' means-5

(a) a judge of the Supreme Court of New South
Wales;
(b) a member of the Industrial Commission of
New South Wales;
( c) a judge of a District Court; and
(d) a member of the Workers' Compensation
Commission of New South Wales.
"person" includes a public authority.

15

20

25

30

"President" means the President of the Tribunal
appointed under section 10 ( 1), and includes a
person appointed under section 10 ( 4) to act as
President
"public authority" includes(a) the Governor ;
(b) any Minister of the Crown ;
( c) any person appointed to office by the
Governor;
( d) any statutory body representing the Crown;
( e) any officer of the Public Service;
(f) any person in the service of the Crown or of
any statutory body representing the Crown ;
(g) any person in relation to whom or to whose
function an account is kept of administration or working expenses, where the
account(i) is part of the accounts prepared pursuant
to the Audit Act, 1902;
(ii) is required by or under any Act to be
audited by the Auditor-General;
(iii)

90

(iii) is an account with respect to which the
Auditor-General has powers under any
law relating to the audit of accounts; or
5

10

15

(iv) is an account with respect to which the
Auditor-General may exercise powers
under a law relating to the audit of
accounts where requested so to do by a
Minister of the Crown ;
(h) any person entitled to be reimbursed his
expenses, from a fund of which an account
mentioned in paragraph (g) is kept, of
attending meetings or carrying out the
business of any body constituted by or under
an Act;
(i) any person declared by the regulations to
be a public authority for the purposes of
this Act;
(j) any holder of an office declared by the

20

regulations to be an office of a public
authority for the purpose of this Act; and
(k) any person acting for or on behalf of, or
in the place of, or as deputy or delegate of,
any person described in any of the foregoing
paragraphs.

2S

"regulations" means regulations made under this Act.
''Tribunal" means the Public Administration Tribunal.
(2) In this Act, "official action" means-

"Official
action."

(a) an act of a public authority, which act does, or if
valid would, affect the position of a person;
30

(b) a refusal or failure by a public authority to do an
act, which act if done would affect the position of
a person;
(c)
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( c) the taking by a public authority of a step which is,
or if valid would be, a material preliminary step
to an act, which act if done by that or another
public authority would affect the position of a
person; or
( d) a refusal or failure by a public authority to take a
material preliminary step to an act, which act if
done by that or another public authority would
affect the position of a person.

10

(3) For the purposes of subsection (2)(a) an act affects the position of a person if -

(i) the act creates, declares or affects any right,
privilege, obligation or liability of his ;
IS

(ii) the act grants to or confers on him any
license, permit, certificate, approval, registration or other permission required or
authorised by law or any pecuniary or other
benefit or advantage;
(ill) the act affects any license, permit, certificate,

20

approval, registration or other permission
required or authorised by law granted to or
conferred on him or any pecuniary or other
benefit or advantage granted to or conferred
on him;

25

(iv) the act requires him to do or not to do any
thing which, but for the requirement, he
would not be required by law to do Of not
to do; or

30

(v) the act is a breach of his rights or would,
but for statutory or other special authorisation by law, be a breach of his rights;
(b)
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(b) "a material preliminary step" to an act means a
proposal, recommendation, report, consent,
approval or other step-(i) required by law as a condition precedent to
5

1o

15

the act; or
(ii) required or authorised by law as a preliminary to the act;
( c) there is a failure by a public authority to do an act
or take a step if the public authority, being lawfully
authorised so to do, does not do the act or take the
step within forty days after service on the public
authority, by a person interested, of a notice requiring the public authority to do the act or take the
step.
( 4) Paragraph ( c) of subsection ( 3) does not affect
the operation of a failure arising otherwise than by virtue of
of that paragraph.

( 5) For the purposes of this Act, a person is affected
by an official action if he is, in relation to the official action,
20 such a person as it mentioned in subsection (2).

"Person
affected."

( 6) Where, by this Act or the regulations, the Supreme Terms.
Court or the Tribunal may make any order or do any other
thing on terms, the Supreme Court or the Tribunal, as the case
' '·
may be, may make the order or do the thing on such tenns
25 and conditions (if any) as it thinks :fit.

f9~J'1°· if·

PART II.
EsTABLISHMENT OF THE TRIBUNAL.

3o

6. ( 1) There shall be a Public Administration Tribunal Pnblic
which shall consist ofAd'!'inistratmn

Tribunal.

(a) a President;

(b) one or more members who are judges in addition
to the President;
(c)

·
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( c) ten or more members who have, in the opinion of
the Minister, special knowledge or experience in-

(i) government;
(ii) administration;
(iii) the law;

5

(iv) the Public Service;
( v) trade, commerce or industry;

(vi) a branch of the social sciences; or

(vii) a branch of any other science ; and
(d) any person appointed as a member, on the recommendation of the President, for the purposes of any
proceedings before the Tribunal.

10

(2) The Tribunal shall be a court of record, and shall ActNo. 10.
have an official seal, which shall be judicially noticed.
s. 4

~!f•

15

(3) A member shall be appointed by the Governor
and shall, subject to this Act, hold office as a member until
the expiry of such term, not exceeding seven years, as the
Governor shall by the instrument of appointment of that
member specify and shall be eligible for re-appointment.

20

( 4) A member may, by the instrument of his appointment. be required to give his whole time or part only of his
time to his duties as a member.

( 5) A member shall be entitled. to be reimbursed such
travelling and out-of-pocket expenses as the Minister may
25 from time to time determine.
( 6) The provisions of the Public Service Act, 1902,
shall not apply to or in respect of the appointment of any
member and a member shall not in his capacity as member be
subject to the provisions of that Act during his term of office.
30

7.

( 1) This section applies to a member who is a judge. lodge as
( 2)

m~mber:
further
provisions.
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(2) His appointment as a member shall not, nor shall
his service as a member, affect his tenure of office as a judge,
or his rank, title, status, precedence, salary or other rights or
privileges as a judge.
5

( 3) Notwithstanding section 6 ( 4), he may discharge
his function as a judge, but while he is a member he shall not

(unless otherwise provided by the instrument of his appointment as a member) be required to discharge his function as
a judge.
10

( 4) His service as a member shall, for all purposes,
be taken to be service as a judge.

8. ( 1) This section applies to a member who is not a Other
members:
judge.

fur.her
provisions.

(2) If, by the instrument of his appointment, he is
15 required to give his whole time to his duties as a member,
he shall be paid an annual salary of

dollars.

(3) If, by the instrument of his appointment, he is
required to give part only of his time to his duties as a member,
he shall be entitled to receive such remuneration (whether
20 by way of salary, fee, allowance or otherwise) as the Minister
may from time to time determine.
( 4) (a) Where he---

25

(i) is, by the instrument of his appointment, required to
give his whole time to his duties as a non-judicial
member;
(ii) was, immediately before his first appointment as a
member, an officer of the Public Service; and
(iii) ceases to be a member, otherwise than pursuant to

section 9 (2) (b) (subparagraph (v) excluded),
he
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he shall, if he is under the age of sixty years, be appointed
to some office in the Public Service not lower in classification
and salary than that which he held immediately before that
appointment.
(b) Nothing contained in this Act shall affect the
rights accrued or accruing under the Public Service Act, 1902,
the Superannuation Act, 1916, or the Local Government and
Other Authorities (Superannuation) Act, 1927, to any person
appointed as a member who is at the time of his appointment,
1o or has been at any time previous thereto, an officer of the
Public Service, an employee within the meaning of the
Superannuation Act, 1916, or a permanent servant within the
meaning of the Local Government and Other Authorities
(Superannuation) Act, 1927.

5

15

( c) Any officer of the Public Service or person
who is an employee within the meaning of the Superannuation
Act, 1916, or permanent servant within the meaning of the
Local Government and Other Authorities (Superannuation)
Act, 1927, appointed as a member shall continue to contribute
to
20 any fund or account and be entitled to receive any deferred
or extended leave and any payment, pension or gratuity as if
he were an officer, employee or permanent servant within the
meaning of the Public Service Act, 1902, the Superannuation
Act, 1916, or the Local Government and Other Authorities
25 (Superannuation) Act, 1927, as the case may be, and for
such purpose his service as a member shall be service for the
purpose of such Acts.

In respect of a member who contributes to a fund or
account as aforesaid, the Minister shall pay to the State
30 Superannuation Board or the Local Government Superannuation Board, as the case may be, such amounts as would have
been payable to that Board if the member had remained an
employee or permanent servant and had continued to be
employed, at the same salary or wage and allowances as the
35 salary or wage and allowances as is or are being paid to him
as a member.

9.
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9. ( 1) A person who is over the age of sixty-five years Disqualificashall not be appointed a member·
tion; cesser
of office.
(2) A

member shall cease to hold office as a

member-

5

(a) in the case of a member who is a judge(i) if he dies;
(ii) if he ceases ·to bold office as a judge; or

as a member by an
instrument in writing under his hand
addressed to the Governor and delivered to
the Minister ;

(iii) if he resigns his office

(b) in the case of a member who is not a judge(i) if he dies;

15

20

25

30

(ii) if he becomes a bankrupt, applies to take
the benefit of any law for the relief of
bankrupt or insolvent debtors, compounds
with his creditors, or makes any assignment
of his salary. remuneration, allowances or
estate for their benefit ;
(iii) if he becomes a mentally ill person, a
protected person or an incapable person
within the meaning of the Mental Health
Act, 1958;

(iv) if he is convicted in New South Wales of a
crime or offence which is punishable by
imprisonment for twelve months or upwards,
or if he is convicted elsewhere than in New
South Wales of a crime or offence which if
committed in New South Wales would be a
crime or offence so punishable;
(v) if he .resigns his office as a member by an
instrument in writing under his hand
addressed to the Governor
delivered to
the Minister ;

and

(vi)
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(vi) if he is removed from office by the Governor
for inability, misbehaviour or failure to
· comply with the terms and conditions·of his
appointment; or
(vii) on the day on which he attains the age,of

5

sixty-five years.
i

10. ( 1) The GovemQr may appoint , a judge of the Pres(dent.
Supreme Court to be President.

.· . ·' (2) · A judge tif the Supreine Court may be appolnti!d
IO io be-president at the time of his appointment as a member or
at any time afterwards.
( 3) The President may resign his office as President
without resigning his office as a member.
( 4) Where, there is a vacancy in the office .·of
I 5 President or the President is absent from his duties, the
Governor may appoint any judge of ·the· Supreme Court to
act as President and that judge may discharge all the functions
which may lawfully be discharged by the President.

,;

11. ( 1) The Tribunal shall act under the general superin- General
20 tendence of the President.
.
,

t;•rs of

·

President.

(2) The President may give directions for the
constitution and chairmanship of the Tribunal for any matter
coming before the Tribunal.
( 3) No person, other than a member, shall be
25 CQIICllrlled to see, or entitled to inquire, whether anything done
by"the Tribunal, or by a member, is done in pursuance of the
superintendence or direction of the President under this
section.
12. More than one sitting of the Tribunal may be held at Sittings.
30 the same time.
Act No. 10,
1921, s. 7.

13.
P

13927-4

K 611 I
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13. ( 1) Subject to this Act and the regulations, the Constitution
Tribunal may be constituted by any one or more members in ~~cular
respect of any matter arising in any proceedings before the matters.
Tribunal.

II

(2) Where the Tribunal is constituted by two or
more members, one of them shall be chairman.
( 3) The Tribunal may be constituted differently for
separate matters arising in any proceedings.
14.

( 1 ) This section applies where a member, having Member

10 been the member or one of the members constituting the::l'.g

Tribunal in respect of any matter arising in any proceedings
before the Tribunal, ceases to act as member in respect of
that matter before its conclusion, whether by reason of death
or other termination of office, or for any other reason.

ts

(2) Where the Tribunal was constituted by two or
more members, and one or more of them cease to act as
mentioned in subsection ( 1), but one or more of them are
available to continue to act, then, with the consent of the
parties, the matter may be continued and concluded before
20 the Tribunal constituted by the member or members so
available, either with or without another member in the place
of any member so ceasing to act.
( 3) Where the Tribunal was constituted by a
member sitting alone, and he ceases to act as mentioned in
2S subsection ( 1), or where the parties do not consent as
mentioned in subsection ( 2) , the matter shall be commenced
anew.
15. Where two or more members constituting the Disa..Tribunal disagree--ment.
30

(a) if there is a majority, the decision of the majority
shall be the decision of the Tribunal; and
(b) if the members are equally divided, the decision of
the chairman shall be the decision of the Tribunal.
PART
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PART ill.
0B.JECTIONS AND INQUIRIES.

16.
5

This Part does not apply-

Appllcal!oo.

(a) to an official action taken before the commencement
of this Act;
(b) to an official action of a kind described in the Schcdu1L
Schedule; or
( c) to an official action of a kind prescribed.

17. ( 1) The Attorney General may, by virtue of his Standing to
10 office, object to an official action of a public authority.
object,
(2) A person who claims to be adversely and substantially affected by an official action of a public authority
may object to the official action.
18. ( 1) Where a person proposes to object to an official TiJ!,e for
IS action arising by a failure by a public authority to do an act or obiectlon.

take a step, and he has served on the public authority a notice
requiring the public authority to do the act or take the step as
mentioned in section 5 ( 3 ) ( c), an objection by him to the
official action must be made after forty days but before eighty
20 days after service of the notice.
(2) In a case to which subsection ( 1) does not apply,
an objection to an official action must be made not more than
forty days after the official action.
19. An objection to an official action of a public authority M~er of
25 must be made by serving notice in writing of the objection on obiectlon.
the public authority.

20.

( 1) A notice of objection to an official action- Notice of

objection.

(a) must describe the official action;
(b)
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(b) must, except where the Attorney General is objector,
state how the objector claims io be affected by the
official action ; 1µ1(1 ,

,5

Io

( c) must state( i) the grounds of the objection ;
' (ii) the actlon (il any), of the publi~ authority
which the objector seeks; and · '{iii) the !'natters prescribed.
(2) A notice of the objection may be amended at
any time with the leave of'the:Tribunal.
·
· ,21; (1)' An objector to an official action of a public
authority may request the Tribunal to inquire into the official
action.

~•q~est!or
mqwry.

· (2) 'The request must be made in the manner and
I 5 form prescribed.
(I) In a case to which section 18 ( 1) applies, a Time for
request for an inquiry into an official action must be made request.
after forty days but before ninety days after service of the
notice m~ntioned in section 5 (3) (c).

.' 22;

20

..

(2) In a case to which section 18 (1) does not apply,
a request by an objector for an inquiry into an official action
must be made after forty days after the making of the
objection but before ninety days after the official action.

23. Upon a request being made to the Tribunal for an Notific~tion
2~ inquiry into an official action of a public authority, the
'. Tribunal shall notify the public authority of the request.

~~rh:rr~.

24. Upon being notified by the Tribunal of a request by Co~y off
an objector to an official action of a public authority for an ~~J,';,~~n 1o
;inquiry into the official action, the public authority shall give Tribunal.
30 to the Tribunal a copy of the notice of objection.
25.
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25. (1) Where, pursuant to section 21, the Attorney 1!>quiryby
General requests the Tribunal to inquire into an official action
of a public authority, the Tribunal shall inquire into the
official action.

~~~;etio'::.

5

(2) Where, pursuant to section 21, a person other
than the Attorney General requests the Tribunal to inquire
into an official action of a public authority( a) in the cases prescribed, the Tribunal shall inqWlc
into the official action;

1O

(b) in other cases, the Tribunal may inquire into the
official action.
·
(3) Sections 28, 29 and 30 do not apply to a case
to which subsection (1) or subsection (2) (a) applies.

26.

( 1) At any time after the taking of any official Pt"~""

ls action, the Governor may, by order published in the Gazette, 0
direct that the Tribunal shall not inquire, or continue
inquiring, into the official action.
(2) The Tribunal shall give effect to the direction.
(3) This section has effect notwithstanding sec20 tion 25.
( 4) An order under this section( a) shall take effect from the date of publication of the
order or a later date specified in the order; and
25

(b) shall be laid before each House of Parliament within
fourteen sitting days of that House after the date of
publication ..

( 5) If either House of Parliament passes a resolution,
of which notice has been given within fifteen sitting days of
that House after an order has been laid before it, disallowing
30 the order or any part thereof, the order or part thereupon
ceases to have effect.
( 6)

mqwry.
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( 6) Any time specified in or prescribed under this
Act or fixed by the Tribunal in relation to anything arising
out of an official action is suspended between the making of
an order under this section in respect of the official action and
5 the disallowance of the order or part thereof pursuant to
subsection (5).
( 7) For the purposes of subsections ( 4) and ( 5 )
sitting days shall be counted, whether or not they occur during
the same session.
27, (1) Where, pursuant to section 21, a request is made Ni,11"" of
to the Tribunal to inquire into an official action of a public reqoost.
authority, the Tribunal may order that the public authority
give notice of the request to any person who may, in the
opinion of the Tribunal, be affected by any decision or order
15 of the Tribunal in an inquiry pursuant to the request.

10

(2) Where the Tribunal is of the opinion that it is
impracticable to give notice under subsection ( 1) to all
persons individually the Tribunal may order that the public
authority give notice of the request to specified persons and
20 notify other persons by public advertisement.
28. ( 1) Where a request to inquire into an official action Pre!imimuy
of a public authority is before the Tribunal, the Tribunal- dec1S1on.

(a) shall inform itself of the subject matter and circumstances of the request in such manner as it thinks fit;
25

30

(b) shall make a preliminary decision to inquire or not
to inquire into the official action; and
( c) shall give notice of its preliminary decision to the
objector and to the public authority and to any
person to whom notice of the request has been given
under section 27.
(2) The Tribunal shall give effect to subsection (1)
without hearing the parties, unless it appears to the Tribunal
that there is special reason to hear them.
29.
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29. Where the Tribunal makes a preliminary decision not R•V!e"!' of
to inquire into an official action of a public authority~

5

( a) the Tribunal shall, in the notice to the objector
under section 28 (c), tell him that he may, within
the time specified in the notice, apply to the Tribunal
for review of the preliminary decision ;
(b) upon application made pursuant to paragraph
(a)(i) the Tribunal shall give notice of the applica-

tion to the public authority and to any
person to whom notice of the request has
been given under section 27; and

15

(ii) the Tribunal shall hear the objector and the
public authority, and may hear any other
person, on the question whether the Tribunal
should inquire into the official action; and

( c) the Tribunal shall either, by order( i) set aside its preliminary decision and decide

to inquire, into the official action; or

20

(ii) confirm its preliminary decision.
30, In deciding whether to inquire into an official action ~ti'?"·
of a public authority, the Tribunal shall have regard to-

::Te~~
matten.

(a) the public interest;
25

(b) the extent to which the objector is affected by the
official action;
( c) the nature, constitution, special knowledge and
experience of the public authority;
( d) the importance, complexity or difficulty of any
matter the subject of the objection;

30

(e) where money or other property is involved, its
amount or value or estimated amount or value;
(f)
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(f) whether the Ombudsman has investigated the official
action or, if not, whether the case is more fitted
for investigation by ,the Ombudsman than for
inquiry by the Tribunal;
5

(g) the nature and extent of any means of appeal from,
or other review of, the official action, otherwise than
under this Part;
(h) whether there is a reasonable case for inquiry; and
(i) such other matters as the Tribunal thinks relevant.

lO

31. ( 1) Subject to this section, an objection to an official Stay_etc. of
action, a request to inquire into an official action or an inquiry ~~~~~
into an official action shall not affect the official actiou or
anything done or to be done in consequence of the official
action.

(2) Where an objection to an official action of a
public authority is before the Tribunal, the Tribuual may
reco=end to that or any other public authority that the
operation of the official action and anything done in consequence of the official action be suspended and that anything
20 to be done in consequence of the official action be deferred
pending disposal of the objection and of any inquiry arising
out of the objection.

15

(3) A public authority to whom a reco=endation
is made under subsection (2) may adopt the reco=endation
25 to the extent, but only to the extent, to which it has power
to do so.
( 4) A public authority, in considering a recommen•
dation under subsection (2), shall have regard to its opinion
as to---

30

(a) the public interest; and
(b) whether adoption of the reco=endation may affect
any right, privilege, obligation or liability of any
person or may cause hardship to any person.

( 5) This section does not affect the operation of
3 5 sections 34 and 36.

32.
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32. ( l) Where, in an inquiry, there is put before the
Tribunal a statement of policy of the Government on a matter
relevant to the inquiry, the Tribunal shall, to the extent to
which the policy is within power, give effect to the policy.
5

(2) For the purposes of subsection (1) "a statement
of policy of the Government" means a statement-

( a) in writing and signed by a Minister of the Crown;
and
(b) expressed to state a policy of the Government.
1o

( 3 ) Where, in an inquiry, there

is put before the

Tribunal a statement of policy of a public authority on a
matter relevant to the inquiry, the Tribunal shall, to the extent
to which the policy is within power, have regard to the policy.
( 4) For the purposes of subsection ( 3), "a
1S statement of policy of a public authority" means a statement-

( a) in writing and signed or otherwise authenticated by
or on behalf of the public authority; and
(b) expressed to state a policy of the public authority.
( 5) Where a statement of policy is put before the
20 Tribunal-

( a) the Tribunal shall disclose that fact to the parties;
and

2S

(b) except to the extent that the Premier certifies to the
Tribunal that disclosure of the terms of the statement is against the public interest, the Tribunal shall
disclose the terms of the statement to the parties.
(6) The Tribunal shall not disclose any statement of
policy to the extent that the Premier certifies as mentioned in
subsection ( 5).
33.

Policy.
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33,

( 1) Where, in an inquiry, the Tribunal is satisfied- pis"!issal of
rnqwry.

(a) that an objector to an official action has abandoned
his objection ;
5

(b) that an objector is not adversely and substantially
affected by an official action ; or
( c) that the Tribunal will not make an order under
section 34 or 36,
the Tribunal may make an order dismissing the inquiry.
(2) Subsection (1) (b) does not apply where the

10 Attorney General is the objector.
34. ( 1) Where, in an inquiry into an official action of a Allowance
public authority, the Tribunal is satisfied, upon the findings 00 ti
of the Tribunal on the facts and on the JawJee on.

t

U

(a) that the public authority was not required by law
to take the official action, and that the official action
was harsh, discriminatory or otherwise unjust ; or
(b) that the official action was beyond the power of
the public authority,
the Tribunal may make an order allowing the objection.

20

(2) Subsection (1) is subject to subsection (3), and
subject to section 32.

( 3) Except where the Attorney General is an
objector, the Tribunal shall not make an order allowing an
objection unless the Tribunal is satisfied that the objector ( or
25 if there are two or more objectors, one or more of them) is
adversely and substantially affected by the official action.

35. ( 1) Where, in an inquiry, the Tribunal is satisfied Remission
that there is a case for making an order allowing an objection 10 fi:'bl,t
to an official action of a public authority, the Tribunalau on ·
30

(a) shall, before making the order, inform the public
authority accordingly; and
(b)
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(b) shall, if requested by the public authority, remit the
official action to the public authority for
reconsideration.
(2) Where the Tribunal remits an official action to
5 a public authority pursuant to subsection ( 1), the Tribunal-

( a) may give to the public authority such directions,
including directions on matters of law or fact, as
to the Tribunal seem appropriate;
10

(b) may order the public authority to report in writing
to the Tribunal, within a time specified by the
Tribunal, on the reconsideration of the official
action.
(3) Where a public authority reports to the Tribunal
pursuant to an order under subsection (2) (b) the Tribunal-

IS

(a) shall give to each party to the proceedings( i) a copy of the report ; and
(ii) an opportunity to answer the report; and

20

(b) shall before making an order disposing of the
inquiry take into account the report and any answer
to the report.
( 4) Where a public authority fails to report to the
Tribunal pursuant to an order under subsection (2) (b), the
Tribunal shall make an order allowing the objection.

36. ( 1) Where, in an inquiry, the Tribunal makes an Objcctiml.
2s order allowing an objection to an official action of a public
authority, the Tribunal may, by orde~Tribunal

~!:~;,,

30

(a) in the case of an order made under section 34 ( 1),
set aside, from the beginning or from such later date
as the Tribunal thinks fit, the official action and
any act done by the public authority in consequence
of the official action ;
(b)
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(b) in the case of an order made under section 34 (I)
(b), set aside the official action and any act done by
the public authority in consequence of the official
action; and
( c) in either case, remit the matter to the public

S

authority for action in accordance with the
directions of the Tribunal.
(2) For the purposes of subsection (1) (c), the
Tribunal may, by order, direct the public authority to take
IO any action which the public authority might have taken
instead of taking the official action under inquiry.
( 3) The Tribunal may make an order under this
section on terms.

37.

( 1) The parties to proceedings under this Part shall Parti...

15 he--

:: i

(a) the objector;
(b) the public authority; and
( c) any person added as a party pursuant to subsection
(2), (3) or (4).
20 ·
(2) The Tribunal shall, upon application by the
1._Minister · concerned, order that the Minister concerned be
aoded as a party.

(3) The Tribunal may, upon application by any
party, order that any person be added as a party.
25 -,a-ccc,- ( 4) The Tribunal may, upon application by any
(__ person, order that that person be added as a party.

(5) For the purposes of subsection (2), "Minister
concerned" means the Minister of the Crown, if any, under
whose administration the public authority functions, or who
30 is charged with the administration of the enactment, if any,
under which the public authority functions.
38.

109,

38. ( 1) The Tribunal may, at any stage of proceedipgs. Prj,cedure
under this Part.
.
,
, generally.

5

(a) inquire into and inform itself of'ai;iy matter relevaht
· to the proceedings in such' manner· as it thinks fit,
whether in the presence or in the absence of the
parties;
(b) order any party to present statement of his case
in such form and with such· particulars as the
Tribunal niay direct;
(c) make orders on the steps to be taken by any party
in the proceedings ;
(d) inake orders on the manner of' adducing evidence,
including orders that all or any of the evidence be
given in writiitg or orally;
(e} order that evid~nce be given on oath or by statuto,y
declaration, or order that evidence may be given
· without oath or statutory declariition;
(f) fix by order the s~quence in· which evidence is · to
be given;
(g) order: to attend fru; examinatio~ any person whose
evidence the Tribunal thinks may ~ relevant;
(h) make orders for the production before the Tribunal
of any document or thing which the Tribunal thinks
ma:y be relevant; .
· , '.'.
.,
.

a

10

15

20

'

(i) order the parties to make submission~ orally or i'n
writing or partly orally and partly in writing; and
(j) proceed without an oral hearing. ,

25

(2) This section does not limit the operation of
section 5 9 ( 1) .
30

39.

The Tribunal may, in proceedings under this Part- Evidence:

(a) receive and .act upon as evidence such oral, docu0
mentary or oilier matter ,as ·the ' Tribunal thinks
relevant, whether or not admissible· by. the faw of
evidence;
(b)

'i
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(b) by order restrict or exclude the examination of

witnesses, including cross-examination and reexamination, so as to allow examination only to
the extent to which the Tribunal thinks necessary;

S

( c) by order exclude any evidence or other matter put
before the Tribunal which the Tribunal thinks has
insufficient probative value or is unduly repetitious,
unduly offensive, or otherwise vexatious.

441. (. 1) Where a person fails to comply with any order, Enforcement
10 direction or requirement of the Tribunal in proceedings under 0rd0"•
this Part, the Tribunal-.

~i

(a) may, where the person is an objector, dismiss his
objection;

U

(b) may, where the person is a public authority, make
a report to the Minister for presentation to
Parliament; and
( c) may, where the penon is a party other than an
objector or a public authority, dismiss him from the

inquiry.
!O

(2) Subsection (1) does not limit the powers of the
Tribunal under Part V.

41. ( 1) Unless the Tribunal otherwise orders, proceed- Privacy and
ings under this Part shall be conducted in the absence of the publicity.
public.

ts

(2) Subsection (1) has effect subject to subsections
(3) and (4).
(3) Subject to subsection ( 4), the Tribunal shall
make public its decision or order disposing of proceedings
t1ndec this Part.

(4)
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( 4) The Tribunal shall not make public its decision
or order disposing of proceedings under this Part where-( a) any party so requests and the other party (if any)
consents;
(b) any party, other than a public authority whose
official action is the subject of the proceedings, so
requests, and it appears to the Tribunal that the
requesting party has reasonable grounds for
avoiding publicity; or
0

( c) it appears to the Tribunal that there are reasonable
grounds in the public interest, or in the interest of
any person not a party to the proceedings, for
avoiding publicity.
( 5) In a case to which subsection ( 4) applies, the

15 Tribunal shall by order direct that the decision or order be

not published, except to a person having a lawful interest
in the proceedings.
( 6) Subsections ( 3), ( 4) and ( 5) apply to reasons
for a decision or order as they apply to a decision or order.
20

(7) A person shall not publish, except to a person
having a lawful interest in the proceedings, a report of any
proceedings under this Part which are conducted in private.
Penalty:

dollars.

( 8) Where the Tribunal has made a direction under
25 subsection (5) in respect of any decision or order, or reasons
for any decision or order, a person shall not publish, except to
a person having a lawful interest in the proceedings, a report
of the decision, order or reasons the subject of the direction.
Penalty:

dollars.
42.
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42. ( 1) Where, in proceedings under this Part, the Case stated
Tribunal makes a decision or order disposing of the proceed- ~F dtsposal
ings, the Tribunal may, on application by a party, and shall, proceedings.
on direction by the Supreme Court, state a case for the
5 decision of the Supreme Court on any question of law arising
in the proceedings, except a question already decided on a
case stated under section 68 or 69.

( 2) An application to the Tribunal for a case to be
stated under this section must be made within twenty-eight
IO days after the making of the decision or order disposing of the
proceedings.
( 3) An application to the Supreme Court for a
direction that a case be stated under this section on any
question of law may not be made unless15

20

(a) an application for the statement of a case on that
question of law has been made in due time to the
Tribunal; and
(b) the Tribunal-·
(i) does not, within fourteen days after the date
of the application, state a case in accordance
with the application; or
(ii) refuses the application.

( 4) An application to the Supreme Court for a
direction that a case be stated under this section must be
25 made-(a) in a citse to which subsection (3) (b) (i) applieswithin twenty-eight days after the date of the
application to the Tribunal; or
30

(b) _inacasetowhichsubsection (3) (b) (ii) applieswithin
. . fourteen days after the date of the refusal.
(5) The Supreme Court may, on terms, extend any
time limited by subsection ( 4), and may do so as well after
as before the. time. expires, whether or not an application for
the extension is made before the time expires.

(6)
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( 6) Upon the Supreme Court deciding a question
of law on a case stated under this section, the Tribunal shall
vary its decision or order disposing of the proceedings so far
as is necessary to give effect to the decision of the Supreme
5 Court, and may make such further or other decisions or orders
in the proceedings as the nature of the case requires.
43. ( 1) Where the Tribunal makes a decision or order Sll!.y of
opcra.iionorof
.
· o f proceedings under this p art, the T n'bunal or the de:clsio.n
d15posmg
Supreme Court may, witl:i a view to allowing due and con- order.
IO venient operatiqn to section 42, order, on terms, that the
operation of the decision or order disposing of the proceedings
be stayed.
(2) The Supreme Court may discharge or vary an
order of the Supreme Court or of the Tribunal under this
l 5 section.

( 3) The Tribunal may discharge or vary an order of
the Tribunal under this section.

PART IV.
APPEALS TO THE TIUBUNAL.

20

44. Where, by or under an Act, an appeal lies to the Appl!cation
Tribunal, then, subject to that Act, this Act ( except Part III) of this Act.
applies to the appeal.
45.

An appeal-

(a) shall be made in the manner and time prescribed:
and
(b) shall be by way of re-hearing.
46.

30

In an appeal-

(a) the Tribunal shall have all the powers and duties of
. the person whose decision is under appeal ;
(b) the Tribunal may receive further evidence, but
where the decision under appeal is a decision after
a hearing on the merits, the Tribunal shall not
receive

Manner and
nature of
appeal.

Powers of
the Tribunal.
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receive further evidence, other than evidence as to
matters which have occurred after the hearing,
except on special grounds ;
S

( c) the Tribunal may make any decision or order which
ought to have been made or which the nature of
the case may require.
47. ( 1) Subject to subsection (2), an appeal shall be Publicity
and
heard and determined in public.
privacy.

(2) Where, in the opinion of the Tribunal, there are
10 reasonable grounds, in the public interest or in the interests
of any party to the appeal or any other person, for avoiding
publicity, the Tribunal may order that an appeal be heard and
determined in the absence of the public.
(3) A person shall not publish, except to a person
IS having a lawful interest in an appeal, a report of the hearing

or determination of the appeal in the absence of the public.
Penalty :
dollars.
48. (1) Subject to subsection (2), an appeal on a Appeal to
question of law shall lie to the Supreme Court from any :giu~~-preme
20 decision or order of the Tribunal in an appeal to the Tribunal.

(2) An appeal shall not lie to the Supreme Court, Act Nt1. '2,
!!r/0 •· Ull
except by leave of the Supreme Court, from(2). •
(a) an order directing an amendment of a decision or
order of the Tribunal correcting a clerical mistake
25
in the decision or order or an error arising from an
accidental slip or omission;
(b) a decision or order made with the consent of the
parties; or
( c) an interlocutory decision or order.
30

(3) In an appeal to the Supreme Court under this
section, the Supreme Court may order, on terms, that
proceedings under the decision or order of the Tribunal be
stayed.

PART
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PARTY.
CoNTBMPT.

49. In this Part, "contemn or" means a person guilty, or "Conalleged to be guilty, of contempt of the Tribunal.
temnor".
5

SO. The Tribunal may, in accordance with this Part, deal conduct
with as contempt conduct of the following descriptions, but "'t.uous.
ntemp--

no other conduct-

( a) contempt of the Tribunal committed in the face of
the Tribunal or in its hearing;
lO

ts

20

(b) wilfully and without sufficient cause(i) disobeying an order of the Tribunal, or an
undertaking given to the Tribunal;
( ii) abetting, counselling or procuring disobedience to an order of the Tribunal, or an
undertaking given to the Tribunal ; or
(iii) preventing or obstructing the performance
of an order of the Tribunal or the doing of
anything authorised by an order or warrant
of the Tribunal.
51. The powers of the Tribunal under this Part may be Exercise of
exercised only by a member who is a judge.
~etf.'wers
Tribunal.

52. Proceedings under this Part shall be heard and
determined in public.

Publicity.

53. Where it is alleged, or appears to the Tribunal of its Arrest.
2 5 own view, that a person is guilty of contempt, the Tribunal
may(a) by oral order, direct that the contemnor be arrested
and brought before the Tribunal forthwith;
30

(b) issue a warrant for the arrest' of the contemnor and
for bringing him before the Tribunal; or
(c)
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( c) order the contemnor to attend before the Tribunal
to answer a charge specified in the order.

54. Where the contemnor is, or is brought, before the
Tribunal , the Tribunal shall5

Charge,
de fen"': and
deternuna-

( a) cause him to be informed orally of the contempt tion.

with which he is charged;
(b) require him to make his defence to the charge ;
( c) hear any evidence and determine the m.atter of the
charge; and

Io

(d)

make an order for the punishment or discharge of
the contemnor.

55. ( 1) The Tribunal may, pending disposal of a charge
of contempt15

Interim
custody or
release.

(a) order that the contemnor appear before the Tribunal
at a time and place specified by the Tribunal;
(b) order that the contemnor be kept in custody; or ·
( c) order that the contemnor be released.

(2) The Tribunal may make an order under subsection ( 1 ) ( c) on terms, which may include a requirement
20 that the contemnor give security, in such sum as the Tribunal
directs, for his appearance in person to answer the charge.
56. ( 1) Where the contemnor is not a corporation, the
Tribunal may punish contempt by order of committal to prison
for a term of not more than twelve months or a fine of one
2 5 thousand dollars or both.

( 2) Where the contemnor is a corporation, the
Tribunal may punish contempt by ordering the contemnor
to pay a fine of five thousand dollars.
( 3) A fine payable pursuant to subsection (I) or
30 (2) shall be paid to the prescribed officer of the Tribunal.
(4)

Punishment.
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( 4) The Tribunal may make an order for punishment on terms, including a suspension of punishment or a
suspension of punishment in case the contemnor gives
security in such manner and in such sum as the Tribunal may
approve for good behaviour and performs the terms of the
security.

( 5 ) Where a contemnor is committed to prison for a
term, the Tribunal may order his discharge before the expiry
of the term.
IO

57. An appeal shall lie to the Supreme Court from an Appealto
order of the Tribunal under this Part.
lhe Supreme
Court.

58. This Part does not affect the powers of the Supreme Saving of
Court in cases of contempt, nor the law relating to the prosecu- general law.
tion of contemnors on indictment or information and the
15 punishment of those convicted.

PART VI.
PROCEDURE •

.
59, ( 1) Subject to this Act and the regulations, the General.
Tribunal shall in any proceedings from time to time as s.c.R., 1970,
26 '· 4 ..
. reqmres,
.'
b y ord er regu Iate ' and d"1rect the course of (!)
Pt. (c).
20 occas10n
the proceedings in the manner which seems to the Tribunal
best adapted to the just, quick and cheap disposal of the
proceedings.
(2) It shall be a sufficient compliance with any
5 requirement of this Act or the regulations concerning the
form or content of any document if the document is substantially in accordance with the requirement, or has only such
variations as the nature of the case requires.
60. A person may act for himself before the Tribunal
30 or may be represented by barrister or solicitor or, with order
of leave of the Tribunal, by any person.
61.

Audience

::1~?:-;:-
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61. Any member or officer of the Tribunal may administer Oaths.
an oath to any person appearing before the Tribunal or any
officer of the Tribunal.
62. ( 1) The Tribunal may, for the purposes of any Evide!1~e by
5 proceedings under this Act, make all such orders for the taking deposition.
of evidence by deposition as might be made by the Supreme
Court for the purpose of proceedings in that Court.
(2) Subsection (1) does not limit any other power
of the Tribunal under this Act.

10

63. (1) The Tribunal may, in any proceedings, order a>mp~lsion
· lud'mg a p artytotes:tify, to
any person, me
produ ce, etc.
(a) to attend before the Tribunal to give evidence;

IS

(b) to attend before an officer of the Tribunal or other
person specified in the order for the purpose of
talcing evidence by deposition pursuant to section

62;

20

( c) to attend before the Tribunal or an officer of the
Tribunal or other person specified in the order to
produce any document or other thing in his
possession, custody or power specified in the order ;
( d) to send to the Tribunal in a form specified in the
order, a copy of any document or a photograph of
anything in his possession, custody or power
specified in the order.

25

(2) A person who has complied with an order under
subsection ( 1) shall be entitled to be paid by the prescribed
officer his reasonable expenses of compliance in a sum
assessed by that officer.

(3) Where an order is made to a person under sub30 section ( 1), the prescribed officer may cause to be tendered
to him his estimated expenses of compliance in a sum assessed
by that officer.

(4)
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( 4) Where a party applies for an order to be made
under subsection ( 1), the Tribunal may require the party to
pay to the prescribed officer, before the order is made, the
estimated expenses of compliance as assessed by that officer.
( 5) Where an order is made under subsection ( 1 )
upon the application of a party, and a sum is paid by the
prescribed officer pursuant to subsection (2), a like sum shall
be a debt due by the party to that officer.
64.

( 1) The Tribunal, for the purpose of enabling the Inspection

0 proper determination of any matter in question in any procede- ~f/roperty,

ings, may order any person, including a party, to permit or do
anything necessary to enable-(a) the inspection of any property ;
(b) the taking of samples of any property;
- 5

( c) the making of any observation of any property;

( d) the trying of any experiment on or with any
property ; or
(e) the observation of any process,
as may be specified in the notice.

o

(2) The Tribunal may, by order, authorise any
person to enter any land or to do any other thing for the
purpose of getting access to the property or to a place for
observation of the process.
(3) The Tribunal shall, so far as practicable, before

S making an order under subsection ( 1) or (2), give an

opportunity to be heard orally or in writing to each person
who would be affected by the order if made.
( 4) The Tribunal may, by order, direct by whom
and in what amounts the expenses of compliance with an
0 order under subsection ( 1 ) or ( 2) shall be paid.
(5)
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( 5) In this section, "property" includes any land and
any document or other thing whether in the ownership,
possession, custody or power of a party or not.
65. ( 1 ) The Tribunal shall, at such stage of any proceed- Copies of
S ings as it thinks appropriate, supply or cause to be supplied eevtc.,
,ctence,
1or

to each party a copy of all documentary evidence and other
documentary material before the Tribunal which is relevant
to the proceedings.

Io

IS

the parties.

(2) Where, from the nature of any documentary
evidence or documentary material before the Tribunal, it is
impracticable or inconvenient to comply with subsection ( 1),
the Tribunal may, instead of complying with that subsection
order that the parties be at liberty to inspect that evidence
or material.
(3) This section has effect subject to section 32 (6).
66. The Tribunal may, for the purpose of determining Expert
any matter arising in any proceedings, obtain the assistance assi stance.
of an expert and act on his certificate •
Act
No. lO,
1921,
s.9A(l).

67. The Tribunal may, at any stage of any proceedings, Compulsory
20 order the parties to confer, either with or without a member conference.
or officer of the Tribunal, for the purposes of reaching
agreement on any matter in question in the proceedings.
68. Where a question of law arises in any matter before Question
the Tribunal constituted by a member who is a judge sitting T~b:;'~.,
25 alone, or by two or more members one or more of whom are with judicial
judges, the Tribunal maymember.
(a) decide the question of law ; or
(b) state a case on the question of law for the decision
of the Supreme Court.

30

69. ( 1) This section applies where a question of law Question
arises in any matter before the Tribunal constituted by a
1
member who is not a judge sitting alone, or by two or more ~t]i~u~
members none of whom is a judge.
::~b~r.

!fJb:;'~

(2)
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(2) The Tribunal so constituted, and before which
the question of law so arises, is in this section referred to as
the Tribunal as at first constituted.
(3) In this section, "Presidential Tribunal" means
the Tribunal constituted by the President sitting alone.
( 4) Subject to this section, the Tribunal as at first
constituted may decide the question of law.
( 5 ) (a) With the consent of the parties, the
Tribunal as at first constituted may be reconstituted so as to
0 include a member who is a judge.
(b) The Tribunal so reconstituted may decide
the question of law and the matter may be continued and
concluded before the Tribunal so reconstituted.
(6) The Tribunal as at first constituted may, of its
15 own motion or on application by a party, refer the matter to

the Presidential Tribunal.
(7) The Presidential Tribunal may, of its own
motion or on application by a party, take the matter to itself.
( 8) Where a matter is referred or taken to the
20 Presidential Tribunal under subsection (6) or (7), the
Presidential Tribunal may( a) refer the matter back to the Tribunal as first constituted for decision of the question of law and
continuance and conclusion;
25

30

(b) decide the question of law and refer the matter
back to the Tribunal as at first constituted for
continuance and conclusion ;
( c) refer the matter to the Tribunal constituted by a
member who is a judge sitting alone or by two or
more members one or more of whom are judges; or
(d)
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(d) state a case on the question of law for the decision
of the Supreme Court.
(9) Where the Presidential Tribunal refers the
matter to the Tribunal constituted as mentioned in subsection
S ( 8) ( c), the Presidential Tribunal shall either( a) order that the question of law shall be decided by
the Tribunal so constituted, with or without liberty
to state a case on the question of law for the decision
of the Supreme Court; or
10

(b) order that a case shall be stated by the Tribunal
so reconstituted on the question of law for the
decision of the Supreme Court.

( 10) Where a question of law is decided on a case
stated under this section, and where a question of law is
t S decided by the Tribunal pursuant to an order under subsection (9) (a), the matter shall be continued and concluded
before the Tribunal as at first constituted.
( 11 ) This section does not affect the operation of
section 14.
20

70. ( 1) The Tribunal shall give its decision disposing of For~ of
any proceedings before it in writing and shall state, in writing, ~!~!~~i;
its reasons for the decision.
correcti~n
of errors.

(2) The Tribunal may correct any clerical mistake
in its decision or an error in its decision arising from any
25 accidental slip or omission.

71. (1) The Tribunal may, of its own motion or on Enforcemen
application by any person interested, confirm, for the purposes of orders.
of enforcement pursuant to this section, any order of the
Tribunal.
30

(2) For the purposes of subsection (1), the Tribunal
shall be constituted by the President sitting alone.
(3)
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(3) Where an order of the Tribunal has been confirmed for the purposes of enforcement pursuant to this section,
the order shall, upon request by the Tribunal or by any person
interested, be entered in the records of the Supreme Court.

s

(4) An order so entered shall be enforceable as if
it were an order of the Supreme Court.

PART VII.
GENERAL.

72.

Except to the extent that other provision is made by Time.

1o or under an Act-

s.c.R., 1970,
Pt. 2 r. 3.

(a) the Tribunal may, on terms, extend or abridge any
time specified in this Act or the regulations, or fixed
by an order of the Tribunal;
15

2o

(b) time may be extended under paragraph (a) as well
after as before the time expires, whether or not an
application for the extension is made before the
time expires; and
( c) the period within which a person is required to do
any thing in or in connection with any proceedings
before the Tribunal may be extended or abridged
by consent without an order.

73. ( 1 ) Such officers as may be necessary for the purpose Officers.
of carrying out the provisions of this Act shall be appointed
by the Governor under and subject to the Public Service Act,
25 1902.
(2) The officers of the Tribunal shall have such Act No. IO,
.
powers ( except powers of the T nbunal)
and perform sueh 1921
(4). ' s. 6
duties as are prescribed.
(3)

124

( 3) An officer of the Tribunal may exercise such
powers of the Tribunal as are prescribed, except powers
exercisable by the Tribunal only when constituted by the
President or by a member who is a judge sitting alone or by
5 two or more members one or more of whom are judges.
( 4) An order made by an officer of the Tribunal Act No. 52,
may be set aside or varied by order of the Tribunal.
s. 121
( 5) Subject to subsection ( 4), an order made by an Act No. 52,
officer of the Tribunal shall have effect as an order of the
s. 121
10 Tribunal, whether or not the order is within the powers of the
officer under subsection ( 3).
( 6) An officer of the Tribunal shall constitute the Act No. 52,
Tribunal for the purpose of the exercise of powers of the
s. 121
Tribunal pursuant to subsection ( 3).

g~?·
~!j?'

gj?'

l5

74. The sheriff, his deputy and assistants, and every officer Execution
of the police force and gaoler, shall obey every warrant or ~fu~arrants,
order of the Tribunal to arrest or apprehend, and to detain Act No. 10,
and bring before the Tribunal, or to keep in any gaol or other 1921, s. 14
2
place of detention, any person liable on the order of the < ).
20 Tribunal to be so dealt with.
75. All courts shall take judicial notice of the signature Judicial
of a member or officer of the Tribunal on a document issuing ~i~~~~~~s
out of the Tribunal.
of members

and officers.
Act No. 10,
1921, s. 13
(2).

76. For the purposes of the law of defamation, any Privilege as
25 publication to or by the Tribunal, or a member or officer of dregfa rd st.
. absolutely e ama ion.
the T n'buna1, f or the purposes of this A ct, 1s
privileged.

77. ( 1) The President may from time to time report to Report of
the Commissioner for Public Administration on any matter President.
30 which is, in the opinion of the President, relevant to the work
of the Tribunal or the Commissioner.
(2) The Tribunal shall forward to the Commissioner
for Public Administration a copy of any statement of policy
made to the Tribunal under section 32.
78.

125

78. ( 1 ) Where a corporation is convicted of an offence Offence ~Y
against this Act, every director and every officer concerned in corporatwn_
the management of the corporation shall be guilty of the like 9][~:
offence if he knowingly and wilfully authorised or permitted
5 the commission of the offence.

f

Jt:

(2) In subsection ( 1), "director". in relation to a
corporation, includes any holder of an office by virtue of which
he is entitled to direct or take part in the direction of the
affairs of the corporation.
10

79. Proceedings for an offence against this Act may be
taken before-

Proceeding&
for offences ..

(a) the Tribunal constituted by one or more members
who are judges ; or
15

( b) a court of petty sessions held before a stipendiary
magistrate.
80. The Governor may make regulations, not inconsistent
with this Act for or with respect to-

20

(a) any matter which by this Act is required or
permitted to be prescribed or which is necessary or
convenient to be prescribed for carrying out or
giving effect ,to this Act ;
(b) the service of documents for tbe purpose of this
Act;

25

30

( c) regulating and prescribing the practice and
procedure to be followed in the Tribunal and in the
offices of the Tribunal or in respect of proceedings
before the Tribunal or the enforcement of its
orders;
( d) fixing the fees to be taken in the Tribunal or in the
offices of the Tribunal;
( e) fixing the fees to be charged in the sheriff's office in
respect of matters pending in the Tribunal; and
( f) the allowance of fees to experts for assistance to the

Tribunal.
SCHEDULE.

Regulations.
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SCHEDULE.
EXCLUDED OFFICIAL ACTIONS.

s

10

15

20

25

1. An official action of( a) The Queen.
(b) The Governor, where not acting on the advice of the
Executive Council.
(c) (i) Parliament;
(ii) the Houses of Parliament;
(iii) either House of Parliament;
(iv) a committee of either or both Houses of Parliament;
(v) a member of either House of Parliament where acting
as such;
(vi) an officer of Parliament or of either House of Parliament where acting as such.
(d) A judicial body or holder of judicial office, and associated
persons where acting as such, that is to say(i) a court and an officer of a court;
(ii) a judge;
(iii) the Crown Employees Appeal Board, a member of
the Board, and an officer of the Board;
(iv) a master of the Supreme Court of New South Wales;
(v) a magistrate or justice of the peace;
(vi) a coroner; and
(vii) a body or holder of an office before whom witnesses
may be compelled to appear and to give evidence.
2. An official action of a body which is required by or under an
Act to have as its presiding member a judge.
3. An official action of a public authority, relating to the making
of any rule, regulation or by-law.

3O

4. An official action of a public authority of the Commonwealth
or of any State of the Commonwealth other than New South Wales.

5. An official action of a public authority constituted pursuant to
an arrangement between( a) the State of New South Wales and the Commonwealth;
(b) the State of New South Wales and any other State of the
35
Commonwealth; and
(c) the State of New South Wales, the Commonwealth and any
other State of the Commonwealth.
6.
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6. An official action of a public authority where acting as a legal
adviser to a public authority or as legal representative of a public
authority.
7. An official action of a public authority, relating to the comS mencement, carrying on, or termination of any proceedings before
any court, including a coronial inquiry and committal proceedings
before a magistrate.
8. An official action of a public authority relating to an exercise
of the prerogative of mercy.

10

9. An official action of a public authority where acting as a
Commissioner under the Royal Commissions Act, 1912.
10. An official action of a public authority where acting pursuant
to any power, authority, duty or function conferred or imposed by
or under the Local Government Act, 1919.

1S

11. An official action of a public authority relating to crime or the
preservation of the peace.
12. An official action of public authority relating to the regulation
and control of prisons or prisoners.
13. An official action of a public authority relating to the making,

20 performance or termination of a contract by the public authority.
14. An official action of a public authority relating to the employment by the public authority of any person or relating to the terms
and conditions of employment by the public authority of any person.
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No.

• 197 .

A BILL
To

provide for the appointment
of an
Ombudsman; to define his powers, authorities,
duties and functions; and for purposes
connected therewith.

BE it enacted by the Queen's Most Excellent Majesty, by
.5

and with the advice and consent of the Legislative
Council and Legislative Assembly of New South Wales in
Parliament assembled. and by the authority of the same, as
follows : PART I.
PRELIMINARY.

1.

( 1 ) This Act may be cited as the "Ombudsman Act, Short title

1972".

and commencement.

(2)

129 ·.

(2) This Act shall commence on a day to be
appointed by the Governor and notified by proclamation
published in the Gazette.
·
;
2.
5

This Act is divided into Parts as follows : PART I.-PRELIMINARY-SS.

PART II.-THE

Division
into Parts.

1-5.

0MBUDSMAN-ss.

6-10.

PART III.-INVESTIGATIONS-SS. 11-24.
PART IV.-REPORTS-SS.

25-30.

PART V.-GENERAL-ss. 31-38.

SCHEDULE.
3.

The Defamation Act, 1958, is amended(a) by inserting immediately after section 13 • the
following new section-

Amendment
of Act No.
,3 9 , l9SS.

13A. ( 1) A person does not incur any liability Ombudsas for defamation by publishing to the Ombuqsman man.
as Ombudsman any defamatory matter.

15

(2) The Ombudsman does not incur any
liability as for defamation by publishing, :as
Ombudsman, any defamatory matter~
0

( 3) Subsections (1) and (2) of this
section apply in relation to an acting Omb~dsman
and a special officer of the Ombudsman as they
apply in relation to the Ombudsman.

( 4) A Minister of· the· Crown· does not
incur any liability as for defamation by ·making
public, under section 30 of the Ombudsman Act,
1972, any defamatory matter in a report undet that
Act.

s

( 5) A person does not incur any liability
as for defamation by publishing, under the
authority of a Minister of the Crown, any defamatory matter in a copy of a report under the
Ombudsman

O

P

13927-5

K 6111
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Ombudsman Act, 1972, being a report previously
made public by that Minister under section 30 of
that Act.
I

(b) by inserting in section 14 ( 1) , immediately after
paragraph ( c), the following new paragraph(cl) a copy of, or an extract from or a fair Report of
abstract of, a report under the Ombudsman ~udsAct, 1972, being a report previously made
public under section 30 of that Act.

lO

4. This Act binds the Crown not only in right of New The Crown.
South Wales but also, so far as the legislative power of
Parliament permits, the Crown in all its other capacities.

5. ( 1) I)). this Act, except in so far as the context or Interprcta1ubject matter otherwise indicates or requirestioo..

- t5

., "conduct"

includes any action or inaction, and includes

alleged conduct.

10

"head", in relation to a public authority (not being the
Governor or a Minister of the Crown), means the
person prescribed or, subject to the regulations,
means the Under Secretary of the Department of
the responsible Minister.
"person" includes a public authority.
"public authority" includes( a) the Governor;

!5

(b) any Minister of the Crown;
( c) any person appointed to an office by the
Governor;
( d) any statutory body representing the Crown ;
( e) any officer of the Public Service;

JO

(f) any person in the service of the Crown or of
any statutory body representing the Crown;
(g)
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(g) any person in relation to whom or to whose
function an account is kept of administration or working expenses, where the

account-

'
IO

20

25

(i) is part of the accounts prepared
pursuant to the Audit Act, 1902;
(ii) is required by or under any Act to
be audited by the Auditor-General;
(iii) is an account with respect to which
the Auditor-General has powers
any law relating to the audit
of accounts; or
(iv) is an account with respect to which
the Auditor-General may exercise
powers under a law relating to the
audit of accounts where requested
to do so by a Minister of the Crown;
(h) any person entitled to be reimbursed his
expenses, from a fund of which an account
mentioned in paragraph ( g) is kept, of
attending meetings or carrying out the
business of any body constituted by an Act;

(i) any holder of an office declared by the
regu1ations to be an office of a public
authority f9r the purposes of this Act; and

(j) any person acting for or on behalf of, or
in the place of, or as deputy or delegate of,
any person described in any of the foregoing
paragraphs.
30

5

"regulations" means regulations made under this Act.
"responsible Minister", in relation to a public authority,
means the Minister of the Crown prescribed or,
subject to the regulations, means the Minister of
the Crown who, in the opinion of the Ombudsman,
is most nearly concerned with the conduct in
question of the public authority.
(2)
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(2) For the purposes of this Act, conduct of a public
authority is wrong if it is( a) contrary to law;
(o) unreasonable, unjust,

5

oppressive or improperly
discriminatory, whether or not it is in accordance
. - with any law or established practice;
.

'

.

,

( c). based wholly _or partly on improper motives,
irrelevant grounds or irrelevant considerations;
(d) based wholly or partly on a mistake of law or fact;

10

( e) conduct for which reasons should be given but are

not given; or
(f) otherwise wrong.

PART IT.

THE
15

OMBUDSMAN.

6. ( 1) There shall be an Ombudsman who shall have Office
and may exercise the powers, authorities, duties and functions generally.
conferred and imposed upon him by this Act.

( 2) The Ombudsman shall be appointed by the
Governor and shall, subject to this Act, hold office for such
20 term not exceeding seven years as may be specified in the
instrument of his appointment.
(3) Subject to this Act, the Ombudsman shall be
eligible for re-appointment.
( 4) The Ombudsman shall vacate his office on the day
2 5 on which he attains the age of sixty-five years.

(5) The Ombudsman may resign his office by writing
\lnder his hand addressed to the Governor.

(6)
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(6) The Ombudsman may, at any time, be removed
from his office by the Governor upon the address of both
Houses of Parliament.
( 7) The Ombudsman shall devote the whole of his
S time to the duties of his office.

( 8) The Ombudsman shall receive an annual salary
of
dollars and such allowances as the
Governor may determine.
( 9) The salary and allowances payable to the
10 Ombudsman under this Act shall be paid out of the Consoli-

dated Revenue Fund which, to the extent necessary, is hereby
appropriated accordingly.
( 10) A member of the Parliament of the Commonwealth or any State shall not be appointed as Ombudsman
15 and if the Ombudsman is nominated for election as a member
of a House of any of those Parliaments he shall forthwith cease
to hold office as Ombudsman.
( 11) The provisions of the Public Service Act, 1902,
do not apply to the appointment of the Ombudsman and the
20 Ombudsman is not subject to those provisions.
7. ( 1) The Governor may appoint an acting Ombudsman Acting
to act as Ombudsman during the absence of the Ombudsman. Ombudsman.
(2) An acting Ombudsman shall be entitled to such
salary and allowances as the Governor may from time to time
2 5 determine.
( 3) No person shall be concerned to inquire whether
or not any occasion has arisen requiring or authorising an
acting Ombudsman to act as Ombudsman.
( 4) This Act, section 6 (2) and ( 8) excepted, applies
30 to and in respect of an acting Ombudsman as it applies to and
in respect of the Ombudsman.
8.
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8. The Ombudsman may, with the concurrence of the Special
Minister, appoint an officer of the Ombudsman to be a special officer.
officer of the Ombudsman.
9. (1) Subject to subsection (2), the Ombudsman may Delegation.
5 delegate to a special officer of the Ombudsman the exercise
or performance of any powers, authorities, duties or functions
of the Ombudsman.
(2) The Ombudsman may not delegate the exercise
or performance of10
(a) any power, authority or duty to make any report
under this Act ( other than a report under section
27);
( b) any power or authority conferred by section 18 ( 2) ;
or
15
( c) the power and authority conferred by subsection
(1).

( 3) A delegation under this section may be made
subject to conditions or limitations as to the exercise or
performance of any of the powers, authorities, duties or
20 functions delegated, or as to time or circumstances.
( 4) A delegation under this section must be made by
instrument in writing.

25

( 5) An instrument of delegation must specify( a) the powers, authorities, duties or functions the
exercise or performance of which is delegated; and
(b) any conditions or limitations on the delegation.
( 6) The Ombudsman may revoke a delegation under
this section at any time.

(7) A delegation under this section is not revoked by
30 the happening of a vacancy in the office of Ombudsman or by
an absence or disability of the Ombudsman, except to the
extent that the instrument of delegation so provides.
(8)

13S

( 8) During a vacancy in the office of Ombudsman. if
there is no acting Ombudsman. the Minister may revoke a
delegation under this section.
(9) Notwithstanding any delegation made under this
S section, the Ombudsman may continue to exercise or perform
all or any of the powers, authorities, duties or functions
.delegated.

10.

Any act or thing done, suffered or omitted-

Effect of

acts etc. of
acting

( a) by an acting Ombudsman ; or
10

Ombudsman
or delegate.

(b) by a delegate under section 9.
shall have the same force and effect as if done. suffered or
omitted by the Ombudsman.

PART ill.
lNVESTIGATIONS.

S

11. (1) Any person may complain to the Ombudsman Rightt<?
about the conduct of a public authority.
complam.
(2) Where-

(a) any person is detained by or in the custody of any
public authority; and
20

(b) that person wishes to make a complaint to the
Ombudsman.
the public authority and any person having superintendence
of that person shall-

2S

( c) take all steps necessary to facilitate the making of
•the complaint; and
( d) immediately send any written complaint, unopened
tCY the Ombudsman.

u.

..
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12. ( 1) Subject to section 13, where it appears to the Decision for
Ombudsman that any conduct of a public authority may be tion.
i~vest igawrong, the Ombudsman may, whether or not any person has
complained to him about the conduct, make the conduct the
S subject of an investigation under this Act.
( 2) Subsection (1 ) has effect notwithstanding
anything in any Act passed before the passing of this Act.
( 3) The

Ombudsman

may

discontinue

an

investigation.
( 4) Where any person has complained to the
Ombudsman about the conduct of a public authority, the
Ombudsman, in deciding whether to make that conduct the
subject of an investigation under this Act or whether to
discontinue an investigation commenced by him under this
1S Act-

10

( a) may have regard to such matters as he thinks fit ;
and

20

2S

30

3S

(b) without limiting paragraph (a), may have regard
to whether, in his opinion(i) the complaint is frivolous, vexatious or not
in good faith;
(ii) the subject matter of the complaint is trivial;
(iii) the subject matter of the complaint relates
to the discharge by a public authority of a
function which is substantially a trading or
commercial function ;.
(iv) the conduct complained of occurred at too
remote a time to justify investigation ;
(v) in relation to the conduct complained of,
there is or was available to the complainant
an alternative and satisfactory means of
redress; or
(vi) the complainant has no interest or an
insufficient interest in the conduct
complained of.
13.

137

13. ( 1 ) Conduct of a public authority of a class described
in the Schedule shall not be made the subject of an
·
· · un der th'1s A ct.
·
mvestigation

'

Excluded
co nd uct.
Schedule.

(2) The Governor may, by proclamation published
in the Gazette, amend the Schedule so as to add to it, or to
take from it, any class of conduct of a public authority.

( 3) Where the Ombudsman has made any conduct
of a public authority the subject of an investigation under this
Act, and afterwards the Schedule is amended by adding to it
1 O any class of conduct of a public authority, and the conduct
the subject of the investigation is or includes conduct of the
added class, the Ombudsman shall, so far as concerns conduct
of the added class, discontinue the investigation and shall not
make any report concerning conduct of the added class.
1s

(4)

A proclamation under subsection ( 2) shall-

( a) take effect from the date of the publication of the
proclamation or a later date specified in the
proclamation; and
20

(b) be laid before each House of Parliament within
fourteen sitting days of that House after the date of
proclamation.

( 5) If either House of Parliament passes a resolution,
of which notice has been given within fifteen sitting days of
that House after a proclamation has been laid before it,
2 S disallowing the proclamation or any part thereof, the
proclamation or part thereupon ceases to have effect.
( 6) For the purposes of subsections ( 4) and ( 5)
sitting days shall be counted, whether or not they occur during
the same session.
30

14.

Where-

(a) a complaint is made to the Ombudsman about the
conduct of a public authority; and
(b)

Reasons for
refusal to
investigate,
etc.
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s

(b) the Ombudsman(i) refuses
to investigate the
complained of; or
(ii) discontinues an investigation
conduct,

conduct
of

that

the Ombudsman shall inform the complainant in writing of
his decision and the reasons for his decision.
15. ( 1 ) Upon the Ombudsman deciding to make the ~otic~ of
conduct of a public authority the subject of an investigation
1O under this Act. he shall give notice of his decision( a) where there is a complainant, to him ;
(b) where the public authority is the Governor, to the
Under Secretary of the Department of the
responsible Minister ;
15
( c) where the public authority is a Minister of the
Crown, to the Under Secretary of the Department
of that Minister ;
(d) where the public authority is not the Governor or a
Minister of the Crown, to the head of the public
20
authority and, if practicable, to the public authority;
and
( e) as prescribed.

:;:_suga-

( 2) A notice under this section must be in writing,
must describe the conduct the subject of the investigation and
25 must, so far as practicable, identify the public authority.
16. An investigation under this Act shall be made in the Privacy.
absence of the public.
17. For the purposes of an investigation under this Act, Public_
•
authonty
. a public au thontyth e Omb udsman may reqmre
to give
h"
f
·
f
·
information,
·
( a ) to give Im a statement o m ormat1on ;
30
etc.
(b) to produce to him any document or other thing; or
( c) to give him a copy of any document.
(2)
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( 2) A requirement under this section must be in
writing, must specify or describe the information, document or
thing required, and must fix a time for compliance.

18. ( 1) In an investigation under this Act, the Ombuds- Inquiries.
5 man may make or hold inquiries.
(2) For the purposes of any inquiry under this
section, the Ombudsman shall have the powers, authorities,
protections and immunities conferred on a commissioner by
Division 1 of Part II of the Royal Commissions Act, 1923,
and that Act ( section 13 and Division 2 of Part II excepted)
shall, mutatis mutandis, apply to any witness summoned by or
appearing before the Ombudsman, but section 11 (2) of that
Act mall have effect subject to section 20 of this Act.

19. In an investigation under this Act, the Ombudsman Entry on
1S may, at any time-

r;~

(a) enter and inspect any premises occupied or used by
a public authority; and
(b) inspect any document or thing in or on the premises.

20. (1) Subsections (2) and (3) apply where, in an Limits•
20 investigation under this Act, the Ombudsman requires any
person-

:~ui,e....

(a) to give any statement of information;
(b) to produce any document or other thing;
(c) to give a copy of any document; or
25

(d) to answer any question.
(2) The person so required must comply with the
requirement notwithstanding-

30

( a) any rule of law which in proceedings in a court of
law might justify an objection to compliance with a
like requirement on grounds of public interest;
(b)
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(b) any privilege of a public authority; or
( c) if the person so required is a public authority, any
duty of secrecy or other restriction on disclosure
applying to that public authority.
( 3) Subject to subsection ( 2), the Ombudsman shall
set aside the requirement if it appears to him that any person
has a ground of privilege whereby, in proceedings in a court
of law, he might resist a like requirement and it does not
appear to the Ombudsman that that person consents to complil O ance with the requirement.

5

( 4) Subsections ( 1 ) , ( 2) and ( 3) apply to a require•
ment made under section 17 or made in an inquiry under
section 18.
(5) The Ombudsman may exercise his powers under
15 section 19 notwithstanding( a) any rule of law which, in proceedings in a court of
law might justify an objection to an inspection of
the premises or to production of the document or
thing, as the case requires, on grounds of public
20
interest;
·
(b) any privilege of a public authority; or
( c) any duty of secrecy or other restriction on disclosure
applying to a public authority.
( 6) Subject to subsection ( 5) the Ombudsman shall
25 not exercise his powers under section 19 to enter or inspect
any premises or to inspect any document or thing, where it
appears to the Ombudsman that any person has a ground of
privilege whereby, in proceedings in a court of law, he might
resist inspection of the premises or production of the document
3 O or thing, as the case requires and it does not appear to the
Ombudsman that that person consents to the inspection or
production.

21.

( 1 ) This Act does not enable the Ombudsman-

Cabinet

proceedinas.

(a) to require any person-

3.5

( i) to give any statement of information;
(ii)
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5

(ii) to produce any document or other thing;
(iii) to give a copy of any document; or
(iv) to answer any question,.
which relates to confidential proceedings of cabinet
or any committee of cabinet; or
(b) to inspect any document or thing which so relates.

( 2) For the purposes of subsection (1 ) , a certificate
of the Under Secretary of the Premier's Department that any
information, docwnent, thing or question relates to confi1O dential proceedings of cabinet or of a committee of cabinet is
conclusive that it does so relate.

22. In an investigation under this Act, the Ombudsman Expert
may engage the services of any person for the purpose :of assiSlance.
getting expert assistance.

Is

23. ( 1 ) In an investigation under this Act, the Persons to
Ombudsman shall give an opportunity to make submissions be ,hea rd ·
on the conduct the subject of the investigation( a) if practicable, to the public authority whose conduct
·
it is; and
·
20
(b)· to any other person given notice under section 15. - j'

(2) Where, in an investigation under this Act, the
Ombudsman considers that there are grounds for censure of
any person, the Ombudsman, before censuring him in any
report, shall, so far as practicable·
25
(a) inform him of the substance of the grounds of
censure; and
(b) give him an opportunity to make submissions.
( 3) Subsection ( 2) does not apply in relation to a
report under section 27.
; 30

24. In an investigation under this Act, the Ombudsman 9>-;nsultation
shall, on request by the responsible Minister, consult him on witb r_eb-l
.
f h ,
. .
spons1 e
the conduct the subJect o t e mvest1gat1on.
Minister.
PART
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PART IV.
REPORTS.

2S. ( 1 ) Where, in an investigation under this Act, the Conduct
Ombudsman finds that the conduct the subject of the investiga- wrong.
tion, or any part of the conduct, is wrong, the Ombudsman
shall make a report accordingly, giving his reasons.

s

( 2) In a report under this section, the Ombudsman
· may recommend-

Io

--rs

(a) that the conduct be considered or reconsidered by
the public authority whose conduct it is, or by any
person in a position to supervise or direct the public
authority in relation to the coi11d11ct, or to review,
rectify, mitigate or cm1uH1:e the conduct or its
consequences;

..(b) that action be taken

to rectify, mitigate or change
the conduct or its consequences ;

( c) that reasons be given for the .conduct;
(d) that any law or practice relating to the conduct be
changed; or
!O

( e) that any other step be taken.
( 3) The Ombudsman shall give a report under this

ieetion--

t5

(a) where the public authority to whose conduct the
report relates is the Governor, to the responsible
Minister;

(b) where the public authority is a Minister of the
Crown, to that Minister; or

JO

( c) where the public authority is not the Governor
a Minister of the Crown, to the head of the public
authority.

(4)
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( 4) The Ombudsman may give a copy of a report
under this section( a) where the investigation arises out of a complaint to
the Ombudsman, to the complainant;
5
(b) to the responsible Minister ; or
( c) to the public authority to whose conduct the report
relates.
( 5) The person to whom a report is given under
subsection (3) may, and shall on request by the Ombudsman,
1o notify him of any action taken or proposed in consequence
of a report under this section.
26. Where the Ombudsman is not satisfied that sufficient Default io
steps _have been tak~n in due time in consequence of a report ~ti:~ueot
by him under sect10n 25, he may make a report to the
l 5 Minister for presentation to Parliament.

27. ( 1 ) Where the Ombudsman is of the opinion that Serioua
a public authority is or may be guilty of misconduct in the misconducl.
course of his functions to such an extent as may warrant
dismissal, removal or punishment, the Ombudsman shall
20 report his opinion to the responsible Minister, giving his
reasons.
(2) This section does not apply in relation to the
Governor or a Minister of the Crown as public authority.
28. Where the Ombudsman investigates the conduct of a Report!'>
25 public authority pursuant to a complaint made to him, the complamanL

Ombudsman(a) may from time to time report to the complainant
on the progress of investigation ;
(b) shall report to the complainant on the results of the
30
investigation ; and
( c) may make such comments to the complainant on
the investigation and its consequences as he thinks
fit.

29.
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29. ( 1) The Ombudsman shall, as soon as practicable
after the thirtieth day of June in each year, prepare and
submit to the Minister a report of his work and activities for
the twelve months preceding that date.

s

Annual
report.

(2) The Minister shall lay that report or cause it to
be laid before both Houses of Parliament as soon as
practicable after the receipt by him of the report.

30. ( 1) The Ombudsman may, at any time, make a
special report to the Minister for presentation to Parliament
10 on any matter arising in connection with the discharge of his
functions.

Special

pefrli~~~nt.

(2) The Ombudsman may include in a report under
subsection ( 1 ) or under section 26 a recommendation that
the report be made public forthwith.

ts

(3) Where a report under subsection ( 1) or under
section 26 contains a recommendation by the Ombudsman
. that the report be made public forthwith the Minister may
make it public before it is presented to Parliament.
PARTV.

20

GENERAL.

31. ( 1) The Ombudsman may, with the concurrence of Officers.
· the Minister, appoint such persons to be his officers as may be
necessary for the purposes of this Act.

2s

(2) An officer of the Ombudsman shall be for all
purposes a person employed by the Government of New South
Wales in the service of the Crown.

( 3) The provisions of the Public Service Act, 1902,
do not apply to the appointment of an officer of the Ombudsman and an officer of the Ombudsman is not subject to those
30 provisions.

(4)
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( 4) An officer of the Ombudsman is subject, in the
performance of his duties, to the superintendence and
direction of the Ombudsman and may be dismissed from his
office by the Ombudsman.
5

( 5) Subsection ( 4) does not abrogate or restrict the
right or power of the Crown to terminate the employment of
an officer of the Ombudsman.

•
32. ( 1 ) This
section applies to a person appointed to an Rthighptsbin
•
e U 1IC
office under this Act as Ombudsman or as an officer of the Service;
1O Ombudsman.
superannua-

tion.

(2) Where, at the date of his appointment as such,
he is an officer of the Public Service, he shaU, if he ceases to
hold office under this Act otherwise than( a) in the case of the Ombudsman. pursuant to section
15
6(6);and
(b) in the case of any other officer by dismissal for
misconduct,

and if he is under the age of sixty years, be appointed to some
office in the Public Service not lower in classification and
20 salary than that which he held immediately before his
appointment under this Act.
( 3) Nothing contained in this Act shall affect the
rights accrued or accruing to him under the Public Service
Act, 1902, the Superannuation Act, 1916, or the Local
25 Government and Other Authorities (Superannuation) Act,
1927, where he is at the time of his appointment, or has been
at any time previous thereto, an officer of the Public Service,
an employee within the meaning of the Superannuation Act,
1916, or a permanent servant within the meaning of the Local
30 Government and Other Authorities (Superannuation) Act,
1927.

( 4) Any officer of the Public Service, any person who
is an employee within the meaning of the Superannuation Act,
1916, or any permanent servant within the meaning of the
35 Local Government and Other Authorities (Superannuation)
Act,
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Act, 1927, appointed to an office under this Act shall continue
to contribute to any fund or account and be entitled to receive
any deferred or extended leave and any payment, pension or
gratuity as if he were an officer, employee or permanent
5 servant within the meaning of the Public Service Act, 1902,
the Superannuation Act, 1916, or the Local Government and
Other Authorities (Superannuation) Act, 1927, as the case
may be, and for such purpose his service as an officer under
this Act shall be service for the purpose of such Acts.

o

In respect of an officer under this Act who contributes to a
fund or account as aforesaid, the Minister shall pay to the
State Superannuation Board or -the Local Government Superannuation Board, as the case may be, such amounts as would
have been payable to that Board if he had remained an
15 employee or permanent servant as aforesaid and had continued
to be employed at the same salary or wage and allowances as
the salary or wage and allowances as is or are being paid to
him as an officer under this Act.

1

33. The Ombudsman shall not, nor shall an officer of the Disclosure
20 Ombudsman, disclose any informa_tion obtained by him in the ~a~rbud&course of his office, unless the disclosure is made-officer.
(a) where the information is obtained from a public
authority, with the consent of the head (if any) of
that authority or of the responsible Minister ;
25

(b) where the information is obtained from any other
person, with the consent of that person;
( c) for the purpose of any proceedings under section 37
or under Part III of the Royal Commissions Ac,t,
1923; or

30

( d) for the purpose of discharging his functions under
this Act.

Penalty : One thousand dollars.

34.
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34. ( 1 ) The Ombudsman shall not, nor shall an officer Ombudsman
of the Ombudsman, be competent or compellable to give or oter
evidence in any legal proceedings in respect of any informa- as wi ess.
tion obtained by him· in the course of his office.
S

( 2) Subsection ( 1 ) does not apply to any legal
proceedings under section 37 or under Part III of the Royal
Commissions Act, 1923.

35. A statement given on requirement under section 17 Incriminashall not, if the person giving the statement objects, at the :!fement.
to time of giving it, to doing so on the ground that it might tend
to incriminate him, be admissible in evidence in any prosecution against that person for any offence.
36.

ls

20

A person shall not-

Offences.

(a) without lawful excuse, wilfully obstruct, hinder or
resist the Ombudsman or an officer of the Ombudsman in the exercise of his powers under this Act ;
(b) without lawful excuse, refuse or wilfully fail to
comply with any lawful requirement of the Ombudsman or an officer of the Ombudsman under this
Act; or
( c) wilfully make any false statement to or mislead, or
attempt to mislead, the Ombudsman or an officer
of the Ombudsman in the exercise of his powers
under this Act.

25

Penalty: One thousand dollars.

37. A penalty imposed by this Act may be recovered in Proceedings
a summary manner before a Stipendiary Magistrate sitting in for offences.
petty sessions alone.
38. The Governor may make regulations under this Act Regulations.
30 for or with respect to prescribing all matters which by this
Act are required or permitted to be prescribed or which are
necessary or convenient to be prescribed for the purpose
of carrying out or giving effect to this Act.
SCHEDULE.
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SCHEDULE.
EXCLUDED CONDUCT OF PUBLIC AUTHORITIES.
1. Conduct of a public authority occurring before the commencement of this Act.

S

10

15

20

25

2. Conduct of( a) The Queen.
(b) The Governor, where not acting on the advice of the
Executive Council.
(c) (i) Parliament;
(ii) the Houses of Parliament;
(iii) either House of Parliament;
(iv) a committee of either or both Houses of Parliament;
(v) a member of either House of Parliament where acting
as such;
(vi) an officer of Parliament or of either House of Parliament where acting as such.
( d) A judicial body or holder of judicial office, and associated
persons where acting as such, that is to say( i) a court and an officer of a court;
(ii) a judge;
(iii) the·· Crown Employees Appeal Board, a member of
the Board, and an officer of the Board;
(iv) a master of the Supreme Court of New South Wales;
(v) a magistrate or justice of the peace;
(vi) a coroner; and
(vii) a body before whom witnesses may be compelled
to appear and to give evidence.
3. Conduct of a body which is required by or under an Act to
have as its presiding member a judge.

30

4. Conduct of a public authority relating to the making of any
rule, regulation or by-law.

5. Conduct of a public authority of the Commonwealth or of any
State of the Commonwealth other than New South Wales.
6. Conduct of a public authority constituted pursuant to an
3 5 arrangement between( a) the State of New South Wales and the Commonwealth;
(b) the State of New South Wales and any other State of the
Commonwealth; and
(c) the State of New South Wales, the Commonwealth and any
40
other State of the Commonwealth.

7.
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7. Conduct of a public authority where acting aa a legal adviser
to a public authority or as legal representative of a public authority.

5

8. Conduct of the Attorney General, or of the Solicitor General,
relating to the commencement, carrying on, or termination of any
proceedings before any court, including a coronial inquiry and committal proceedings before a magistrate.
9. Conduct of a public authority relating to the carrying on of any
proceedingg before any court, including a coronial inquiry and
committal proceedings before a magistrate.

10

10. Conduct of a public authority relating to an exercise of the
prerogative of mercy.
11. Conduct of a public authority where acting as a Commissioner
under the Royal Commissions Act, 1912.

12. Conduct of a public authority where acting pursuant to any
15 power, authority, duty or function conferred or imposed by or under
the Local Government Act, 1919.
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PART IX
NOTES ON PROPOSED BILLS
1. The Commissioner for Public Administration Bill.

2. The Public Administration Tribunal Bill.
3. The Ombudsman Bill.

NOTES ON PROPOSED COMMISSIONER FOR PUBLIC
ADMINISTRATION BILL
1. Sections 6, 7 (l), 9 and 13 (4) of the Bill need comment. The
other provisions are of a formal nature and are, we think, selfcxplanatory.
Section 6

2. The Law Reform Commission Act, 1967, provides that the
Commission, in accordance with any reference to it made by the
Minister, shall do certain things (s. 10). The words emphasized are
used in section 6 of this Bill (see Hansard 1970, page 962).
3. We do not define ''public authority". An exclusive definition
may limit the references which the Minister may make to the Commission and an inclusive definition would serve no useful purpose. The
expression is well understood in a general sense and, in this context,
no greater precision is called for.
4. Section 6 (1) (a) is a short but comprehensive statement of
the duties of the Commissioner. In brief, we propose that those duties
should be of the kind mentioned in paras 136 and 139 of our report.

5. Section 6 (1) (b) (i) gives to the Commissioner the powers of
a royal commissioner. Like powers are given to, for example, -the Law
Reform Commission (Law Reform Commission Act, 1967 (s. 10 (2))
and the Development Corporation of New South Wales (State Development and Country Industries Assistance Act, 1966 ( s. 8 ( 4)). We
expect that the powers of a royal commissioner will seldom, if ever, be
used by the Commissioner but they are not, in our view, inappropriate
powers for him to have.
6. Section 6 ( 1) (b) (ii) enables the Commissioner to draw on
the Advisory Council for assistance. As stated in paragraph 141 of
our report, the Commissioner will be required to make recommendations on matters about which honest and well informed minds may
differ. A consensus may often be difficult to get but an exchange of
views can only be helpful.
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Section 1
7. We propose that membership of the Advisory Council on Public
Administration be limited to seven persons. Our reason is that we
believe small committees work better than large committees. In section
10, we provide for committees of the Council which may inc;ude
persons who are not members of the Council. Use of that section
should overcome difficulties if experience indicates that the Council is
undermanned.
8. The Ombudsman and the President of the Public Administration Tribunal should soon know where the administrative shoe pinches
and their membership of the Council is, we think, necessary and desirable. The opinions of a member of the Public Service Board should
often be of special assistance to the Commissioner and we provide that
a Board member shall be a member of the Council. The remaining three
members will, we expect, be chosen by the Minister on the basis ot the
contribution they can be expected to make to the work of the Council.

Section 9

9. We propose that the Council may make unsolicited recommendations to the Commissioner. Also that the Minister may have the
Council make recommendations to the Commissioner. We seek to
ensure that there will be a working partnership between the Commissioner and the Council.
Section 13 ( 4)

10. Section 13 ( 4) is proposed because we think that Parliament
should know the extent to which section 32 of the Public Administration
Tribunal Bill is used. That section permits policy considerations to
dictate or influence the course of some proceedings before the Tribunal:
it is a somewhat novel provision to apply to an independent body and
it is justified only if the convention of collective ministerial responsibility can be relied upon to prevent abuse. The present provision seeks
to achieve that end.
NOTES ON THE PUBLIC ADMINISTRATION TRIBUNAL BILL
INTRODUCTION

1. The Public Administration Tribunal Bill proposes the establishment of the Public Administration Tribunal. The Tribunal is intended to
have two functions, namely, to hold inquiries into official actions of
public authorities and to hear appeals. Part III deals with inquiries and
Part IV with appeals. When holding an inquiry, the Tribunal is neither
distinctly a court nor distinctly a public authority ; it is an independent
part of the administration, yet it has judges amongst its members and
it may decide questions of law. When hearing an appeal, the Tribunal
is distinctly a court ; it deals with cases where a right of appeal to the
Tribunal is given by other legislation (see para. 146 of our Report).
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Inquiries
2. Shortly stated, we propose that( 1) Where a public authority takes an official action, objection
may be made to the official action( a) by the Attorney General; or
(b) by any person who claims to be adversely and substantially affected by the official action. 1
(2) The objection must be made by serving written notice of
the objection on the public authority. 2
( 3) The public authority will have forty days to consider the
objection. 3
( 4) At the end of the forty days, the Attorney General or other
objector may request the Tribunal to inquire into the
official action. 4 The request must be made within ninety
days of the official action. 5
(5) In some cases, the Tribunal must inquire into the official
action. In other cases, the Tribunal may, in its discretion,
decide that it will or will not inquire. The Tribunal must
inquire where the Attorney General requests the inquiry
or where regulations made under the Act so provide. 6
( 6) In the cases where the Tribunal has a discretion to inquire
or not to inquire into an official action, the Tribunal will,
as a rule, exercise its discretion without hearing the parties. 7
But where the Tribunal decides that it will not inquire, it
must tell the objector that he may apply to the Tribunal for
review of that decision. 8 Upon application for review the
Tribunal must hear the parties and either confirm the
decision or set it aside. 9
( 7) The Tribunal may allow an objection to an official action
where the official action was beyond the power of the
public authority concerned or where the Tribunal is satisfied
that the official action ( whether or not beyond power) was
harsh, discriminatory or otherwise unjust. But, in either
case, the Tribunal must first be satisfied that an objector,
other than the Attorney General, is adversely and substantially affected by the official action. 10
1

s.

17.
19.
as. 22.
4 S. 21.
5 S. 22.
6 S. 25.
7 s. 28 (2).
ss. 29 (a).
9 S. 29 (b).
10s. 34.
2

s.

153

( 8) Where the Tribunal is satisfied that there is a case for
allowing an objection, it must, if requested by the public
authority concerned, remit the matter to the authority for
further consideration. In that event the Tribunal has power
to give appropriate directions to the public authority.11
(9) After the steps mentioned have been taken, the Tribunal
may set aside the official action or remit it to the public
authority concerned for action in accordance with the
directions of the Tribunal. 12 The Tribunal has power to
direct the public authority to take any action which the
public authority might have taken instead of taking the
official action under inquiry .13
(10) The procedures of the Tribunal in conducting an inquiry
will in general be determined by the Tribunal and may be
inquisitorial. 14
( 11) Inquiries are to be conducted in the absence of the public

unless the Tribunal otherwise orders. 15 But decisions and
reasons for decisions must be made public unless the parties
agree to the contrary or the Tribunal otherwise orders. 16
(12) In an inquiry, the Tribunal must give effect to a matter
of government policy, where the policy is relevant to the
official action under inquiry, and is within power. In
similar circumstances the Tribunal must have regard to, but
is not bound to give effect to, a matter of policy of a
public authority other than the Government. 17
(13) The Governor, subject to disallowance by either House of
Parliament, may direct that the Tribunal shall not inquire,
or continue inquiring, into a particular official action. 18
3. In conducting an inquiry, the Tribunal is intended to function,
not as an appellate body in the accustomed sense of that term, but as
a senior part of the administrative process. Hence we propose the
inclusion of sections 41, 32 and 26 (see para. 2 (11), (12) and (13)).
Appeals

4. Part IV does not provide for any appellate jurisdiction to be
immediately conferred on the Tribunal. It provides that the Tribunal
may hear and determine appeals only where a right of appeal to the
Tribunal is conferred by another Act.

s. 35.
36 o>.
13 s. 36 (2).
14 Ss 38, 39.
15 s. 41 (1).
16 s. 41 (3),
t7 s. 32.
11

12s.

·1ss. 26.

(4).
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5. Where exercising appellate jurisdiction, the Tribunal will act
according to the provisions of the Act which confers the right of appeal.
Subject to those provisions the Tribunal will be an appellate body of an
orthodox kind and its procedures will conform accordingly.
6. We note that where there is a right of appeal to the Tribunal
against an official action of a public authority, there may also be a
right to request the Tribunal to inquire into the official action. Our
proposals do not try to stop a person using both rights. Sometimes the
use of both rights may be justified. For example, where an appeal
limited to questions of law is dismissed by the Tribunal, the appellant
may still wish ,the Tribunal to inquire into a question of fact. On the
other hand, few people will proceed with an appeal against an official
action where the Tribunal, in an inquiry, has already dismissed an
objection to the same official action. Indeed the situation is likely to
occur only where there is a right to an inquiry: In the discretionary
cases the existence of a right of appeal to the Tribunal will be a factor
considered by the Tribunal in deciding whether to hold an inquiry.
THE BILL

7. Where in these notes we give a short description of the intended
operation of a provision of the Bill, the description will often be incomplete and must yield to the terms of the provision in question.
Section 3: Amendment of Supreme Court Act, 1970
8. Section 48 of the Supreme Court Act, 1970, assigns to the
Court of Appeal the supervisory and appellate jurisdictions of the
Supreme Court in respect of proceedings before any "specified tribunal"
mentioned in that section. Section 3 of the Bill proposes that the
Tribunal be included within the definition of "specified tribunal". We
think it right that appeals from a tribunal which must include a judge
of the Supreme Court amongst its members should be heard and
determined by the Court of Appeal.
Section 5; Interpretation
9. "person". "Person" is defined to include a public authority.
The definition makes it clear, for example, that a public authority may
make an objection to an official action of another public authority.
"public authority". Paras (a) to ( f) of this definition refer to
persons by descriptions which are well known in 1aw, though the descriptions are sometimes difficult to apply in particular cases.
.
Para. (g) is included, first, because it provides criteria by reference to which difficulties of the kind just mentioned may be avoided ;
secondly, because some persons, for example, State Marketing Boards,
do not readily fall within paras (a) to (f); and, thirdly, because of
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our general view that if the Auditor-General must, or may, audit any
books of account relating to a person, official actions of that person
should be within the jurisdiction of the Tribunal, subject to exclusion
of specific classes of official action by or under section 16.
Para. (h) is included because some persons, for example, advisory
committees such as the Aboriginal Relics Advisory Committee, do not
readily fall within paras (a) to (g).
Paras (h) and (i) are included as a matter of caution but occasion
for their use should be rare.
Our definition of "public authority" is wide. The application of
the Act to public authorities is restricted, however, by the operation
of sections 16 and 26 and by the definition of "official action".
10. "official action". H an action of a public authority is not
an "official action" within the meaning of -that expression as it is defined
in this section, the action is outside the scope of the inquiry provisions
of the Bill. To be an official action, any action must satisfy two tests:
first, the action must be of a particular kind, and, secondly, it must
affect a person in a particular way. Subsection (2), when read with
subsection (3) (b) and {c), states the first test and subsection (3) (a)
states the second test. The statement of the first test is of a general
nature: an act or a refusal or failure to act, or the taking or refusing
or failing to take a material preliminary step to an act. The statement
of the second test is, however, more detailed. The expression "right,
privilege, obligation or liability" used in section 5 {3) (a) (i) is a
short description of the things characteristic of legal relationships ( see,
for a comparable use of the expression, the Interpretation Act, 1898,
s. 8
) . The words "creates, declares or affects" used in the same
subparagraph are not analytically separate. They are used as a general
description of the ways in which an official action of a public authority
may affect a "right, privilege, obligation or liability" of a person. It is
probable that subpara. (i) is of sufficiently general application to include
all the matters mentioned in subparas (ii) to (v). Caution alone
prompts the inclusion of those subparagraphs.
Section 5 ( 3) ( c) is proposed because it may often be difficult for
a person to show that a public authority has failed to do an act or to
take a step and, even if he can show such a failure, to fix the time when
it occurred. The provision is relevant to the operation of section 18
(time for objection} and section 22 {time for request).
Section 6: Public Administration Tribunal

11. (a) Subsection (1): Together with section 10 (1), the
subsection states the qualifications of members of the Tribunal. It also
fixes the minimum number of members: twelve. The quaJification
requirements make it clear that the Tribunal is to be a body of experts

156
w)lose knowledge or experience cover fields relevant to the activities of
government. If, for a particular case, no member is available who has
appropriate knowledge or experience, subpara. ( d) may be used to meet
the situation.
(b) Subsection (2): Where the Tribunal acts as an appellate
body, it is appropriate that it be a court of record. We think it appropriate also that the Tribunal should be a court of record where holding
an inquiry.
( c) Subsections ( 3) to ( 6) inclusive: Provisions similar to
these are contained in comparable legislation (see, for example, the
Local Government Act, 1919, Part XIIB).
Section 7: Judge as a Member
12. The proposed section is based on section 4 of the Law Reform
Commission Act, 1967.
Section 8: Other Members
13. (a) Subsection (2): In our view, the Tribunal is a senior
part of Government and it is right that •the salary of a full-time member
be fixed by Parliament and be not subject to change except by
Parliament.
(b) Subsection ( 3) : Machinery provisions of this kind are
commonly used in the legislation of this State (see, for example, Local
Government Act, 1919, s. 342BD). Whether they are apt in this Bill
is a question which may require consideration by others.
Section 10: President
14. The tasks of the President require the appointment of a person
of high status and ability. We propose that the President must be a
judge of the Supreme Court. The general control of the activities of the
Tribunal is vested in him. Specific provisions require that he deal with
particular matters (see, for example, sections 69 and 71). Section 11
provides that the Tribunal shall act under his general superintendence
and that he may give directions for the constitution and chairmanship of
the Tribunal for any matter coming before it.
Section 13: Constitution of the Tribunal for Particular Matters
15. Where directing how the Tribunal will be constituted for
particular proceedings before it, we anticipate that the President will
have regard ,to the nature of the matter to be considered and the special
knowledge or experience of the members of the Tribunal.
Section 14: Member Ceasing to Act
16. The section permits a matter to be continued before the
Tribunal, with the consent of the parties, where a member of the
Tribunal, other than a single member considering a matter, ceases to
act. The section sets at rest any doubt which may arise as to the
jurisdiction of the Tribunal, as constituted for a particular matter, to
continue with that matter.
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Section 16: Application of Part Jll (Inquiries)
17. (a) Paragraph (b): In paras 52-68 of these notes, we comment on the official actions of public authorities which, by virtue of the
operation of the Schedule to the Bill, are excluded from the jurisdiction
of the Tribunal.
(b) Paragraph (c): Official actions of public authO£ities may,
by regulation, be excluded from the jurisdiction of the Tribunal. We
contemplate (see para. 139 of our Report) that regulations of this
kind will be made following recommendations of the Commissioner for
Public Administration.
Section 17: Standing to Object
18. (a) Subsection (1): The provision gives recognition, in a new
context, to the ancient function of the Attorney General as guardian
of the public good. We propose that where the Attorney General
requests an inquiry into an official action of a public authority, the
Tribunal must make that inquiry ( s. 25 ( 1)) .
(b) Subsection (2): A person other than the AttorneyGeneral may object to an official action of a public authority only if
he claims to be "adversely and substantially affected" by the official
action. In the case of the Ombudsman Bill, we do not propose any
requirement of standing. Here we depart from that approach. We do
so because the Tribunal, but not the Ombudsman, has power in some
cases to impose its will on public authorities and thereby to change
official actions of government. In our view, this is a power which should
not be exercised at the instance of a person who has little or no personal
interest in an official action. The test we propose of "adversely and
substantially affected" is a new expression of old ideas. For example,
"a person aggrieved" is an expression which embodies similar concepts
but it is so often used in the law that rules have developed in relation
to it. We see the Tribunal as a body which should break new ground.
Hence we seek to depart from familiar expressions which carry inbuilt
restrictions. At the same time we propose a somewhat severe test of
standing. "Affected" means affected in his legal position.19 Although
at the objection stage it is enough that a private objector claims to be
so affected20 in an ensuing inquiry it must appear that he is so affected:11
Section 18: Time for Objection
19. Public authorities must often act quickly
is not required undue delay in administration is to
official action is to be disturbed it should, so far
disturbed before me action and the consequences
irreversible. For this reason the section provides
19S. 5 (2), (3), (S).
s. 17 (2).
21 Ss. 33 (1) (b), 34 (1) (a}.

20

and even if speed
be avoided. If an
as practicable, be
of the action are
a relatively short
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time, forty days, for objection to an official action. Section 72 provides
for the hardship case. Under that section time may be abridged '?r
enlarged on application made to the Tribunal by either the public
authority or an objector.
Section 22: Time for Request
20. If objection is made to an official action, the public authority
concerned has forty days during which it may either do nothing about
the objection or seek to arrive at some satisfactory agreement with the
objector. At the end of that forty days, the objector has fifty days
within which he may request the Tribunal to inquire into the official
action. Again we propose a short time limit. We do so for the reasons
mentioned in para. 19 above.
Section 26: Preclusion of Inquiry
21. We propose the section for two reasons. First, section 16 (c)
permits the making of regulations to exclude from the application of
the Act official actions described in the regulations. Cases may arise,
however, concerning an official action which should be excluded before
the Commissioner for Public Administration has had occasion to consider the matter, or before regulations have been made carrying out a
recommendation made by the Commissioner. Secondly, there may
be cases where the holding of an inquiry would be contrary to the
public interest. For example, an inquiry may prejudice relations with
other States or it may result in the disclosure-to the parties of information which could lead to improper financial speculation. It is proper
that the Government should be able to act promptly in such cases. A
proclamation by the Governor must be preceded by advice given by
the Executive Council and the Government will bear political and
public responsibility in the matter.
Section 28: Preliminary Decision
Section 29: Review of Preliminary Decision
22. We are concerned here that the Tribunal should not needlessly be engaged in formal hearings. When a request for an inquiry
is TPade, an examination of the official papers by the Tribunal may
clearly indicate that the objection cannot be allowed. In such cases the
Tribunal can decide not to hold an inquiry but it must notify the
objector accordingly. There may, however, be cases where the objector
wishes to argue that the Tribunal should hold an inquiry. We propose
that in those circumstances the objector shall have the right to argue
the matter before the Tribunal.
·
Section 30: Discretionary Inquiry: Relevant Matters
23. The section proposes that the Tribunal should have a general
discretion to decide whether or not it will inquire into official actions
which are not within the application of section 25 ( 1) or 2 (b) . The
detailed matters mentioned in paras (a) to (g) are included for the
general guidance of the Tribunal and potential objectors.
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Section 31: Stay, etc., of Official Action

24. We believe that a power in the Tribunal to direct the stay of
an official action is inconsistent with reasonable efficiency in government. We think it proper, however, that the Tribunal should be able,
in its discretion, to recommend that an official action be stayed. The
Tribunal will not make such a recommendation without carefully considering all relevant matters but, in our view, 1he ultimate decision
in 1he matter must be left to the public authority.
Section 32: Policy

25. In paras 31-37 of our Report we distinguish between functions of a public authority which are adjudicative in character and
functions which are legislative in character. Section 32 deals with the
legislative aspects of an official action. The section permits the Government or a public authority to make a statement of policy to the Tribunal
The statement will, in effect, set forth the legislative aspects of the
official action. If the policy so stated is within power, 1he Tribunal is
to be bound by the statement where it is made by the Government
and is to have regard to the s1a1tem,ent where it is made by a public
authority other than the Government. Government must be able, if
authorized by law, to have the final say about the legislative aspects
of any official action: it is responsible to Parliament for the action and
it must be in a position to accept that responsibility. On the other hand,
most public authorities are not directly linked with Parliament and
their policies do not carry the weight of Government policies. We
propose, therefore, that the Tn'bunal shall have regard to those policies
but be not bound by them. Where a public authority feels so strongly
about a policy that it wishes the Tribunal to be bound by it, the
authority may seek the intervention of the responsible Minister. If the
Minister is persuaded to the viewpoint of the authority, and the matter
is one by law susceptible of control by Government policy, the way is
open to him to have the authority's policy stated as a policy of the
Government.
Section 34: Allowance of Objection

26. The section is directed to two situations where the Tribunal
is satisfied that an official action of a public authority has adversely
and substantially affected a person: first, where the public authority
had a choice as to the action it would take but it chose to take an
action which was harsh, discriminatory or otherwise unjust; and,
secondly, where the public authority took an action which it had no
power to take. In either case the Tribunal may allow an objection to
the official action.
27. As to the first situation, the words "harsh, discriminatory or
otherwise unjust" are descriptive but imprecise. The Tribunal will
evolve its own tests. We do not seek precision because precision may
result in rigidity and the Tribunal should, in Qur view, be able to
develop its own principles, subject, of course, to supervision by the
Supreme Court and, if experience shows the need, by Parliament.
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28. As to the second situation, the concept of power is, as we note
in para. 23 of Annexure E to our Report, a developing concept and
the Tribunal will be bound by developments.
29. Section 34 does not extend to an official action of a public
authority which is within power where the public authority had no
choice but to take the action. If, in such a case, a person is adversely
and substantially affected, the law, not the public authority, may be at
fault. The Commissioner for Public Administration may make recommendations about the law and the Ombudsman may make recommendations about the consequences flowing from its use. But, in our view,
the matter is not properly within the jurisdiction of the Tribunal.

Section 35: Remission to Public Authority
30. The section states that, before the Tribunal makes an order
allowing an objection to an official action, the public authority shall be
given an opportunity of reconsidering the action. We think that, where
there may be more than one way of taking an official action consistent
with the Tribunal's findings of fact and law, the public authority, and
not the Tribunal, should make the choice.

Section 36: Objection Allowed: Powers of the Tribunal
31. Where the Tribunal allows an objection to an official action
its powers are as stated in subsection ( 1) : it may set aside the action
and its consequences, and it may direct that the public authority take
other action. The Tribunal has no other power. It cannot, for example,
award damages or compensation. In the case of an official action which
is beyond power, the Tribunal has no discretion as to the date from
which the action is set aside: the action is a nullity from the beginning.
But, in other cases, the Tribunal may choose die date from which the
action is set aside and may, in effect, make an order which produces,
in its opinion, a just result. For example, where an official action gives
to a person a right to enter the land of another, setting aside the official
action from 1:he beginning may subject the person to a civil action in
respect of an entry already made by him. This result could be avoided
by setting aside the official action as from a future date.

Section 38: Procedure Generally
Section 39: Evidence
32. We intend that the Tribunal, when conducting an inquiry,
shall, though a court, act not in the orthodox way as an appellate court,
but as a senior and independent administrator. Procedures appropriate
to an appeal are therefore not necessarily appropriate to an inquiry.
An appellate body takes little part in the selection of material which
is put before it: the parties to the appeal prepare their cases and present
them. Section 3 8 ( 1) (a) provides that in an inquiry the Tribunal may
inform itself of any relevant matter: the subsection is to be read with
section 65 which provides tfiat the Tribunal must make relevant docn-
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mentary evidence and material available to the parties. Section 38 ( 1)
(b) to (j) and section 39 will enable the Tribunal not only to control
the conduct of an inquiry, but also to receive and act upon as evidence
such matter as it thinks relevant and to restrict or exclude the examination of witnesses and to exclude evidence.
33. Section 38 ( 1) (a) en1,oic~ the Tribunal to overcome the
difficulty experienced by the ordinary courts of investigating a question
about which witne~ called by the parties have not told, or have been
unable to tell, the whole story. Section 38 (1) (b) to (j) and section 39
enable the Tribunal to save time and money by controlling the proof
of facts, the admissibility and relevance of evidence, and the .manner
of presenting argument. We do not think that these provisions are
incompatible with the Tribunal doing justice to the parties before it.

Section 40: Enforcement of Orders
34. Where a person does not comply with an order, direction or
requirement of the Tribunal( a) if he is not a public authority, his objection may be dismissed or, if he is not an objector. he may be dismissed
from the proceeding;
(b) if he is a public authority, the Tribunal may make a report
to the Minister for presentation to Parliament.
In most cases, no other action by the Tribunal will be necessary.
But section 71 enables the President to deal with any case in which he
considers the use of section 40 to be inapt.

Section 41: Privacy and Publicity
35. The Tribunal is a final stage in the administrative process.
It is appropriate, in the interests both of an objector and of the public
authority concerned, that its proceedings, in general, be in private,
unless the Tribunal otherwise orders. But the decisions of the Tribunal,
and the reasons for them, are of public interest to other persons, including other public authorities. The present section therefore provides
that decisions and reasons shall be made public unless ( subsection ( 4))
the parties consent or there are reasonable grounds for avoiding publicity.

Section 42: Case Stated on Disposal of Proceedings
Section 43: Stay of Operation of Decision or Order
36. We believe that the Suprem,e Court should remain the ultimate authority, within this State, for the decision of questions of law.
Under section 42, the Tribunal, on disposal of proceedings, may state
a case for the decision of the Supreme Court and shall state such a
case where ordered to do so by the Supreme Court. This avoids any
chance of the ae,rekl,pment of two systems of law, feared by the Franks
Committee (see para. 150 of our Report).
rt3927-6
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37. Section 43 contains ancillary provisions. We mention also
aections 68 and 69, which deal with questions of law arising during
proceedings before the Tribunal but before the disposal of those proceedings.
Section 44: Application of this Act

38. In relation to appeals, as distinct from inquiries under Part
III, the Act does not confer jurisdiction on the Tribunal. Section 44
envisages that rights of appeal to the Tribunal will be conferred by
other legislation. It will be the function of the Commissioner for Public
Administration to consider existing and future legislation and to recommend whether an appeal ( if any) against an official action of a public
authority under that legislation should be to the Tribunal or to another
body (see para. 139 of our Report).
Sections 45-48

39. Sections 45-48 contain ancillary provisions relating to appeals.
Section 44 ensures that these provisions ( and other provisions of ,the
Bill) apply subject to the Act by or under which an appeal lies to
the Tribunal.
Sections 49-58: Contempt

40. The Tribunal is a court of record (s. 6 (2)). Contempt of
the Tribunal may, as in the case of other courts of record, be dealt
with by the Supreme Court (s. 58). In addition, the Tribunal may deal
with contempt committed in the face of the Tribunal or in its hearing,
and with contempt concerning the performance of orders made by or
undertakings given to the Tribunal. The exercise of the powers of the
Tribunal concerning contempt may affect the liberty of a person or
may impose a pecuniary penalty on a person. It is therefore provided
that the powers may be exercised only by a member who is a judge
(s. 51) and in public ( s. 52). There is an appeal to the Supreme
Court (s. 55).
41. The procedure and powers of the Tribunal in dealing with
contempt (ss. 53-56) are similar to those of the Supreme Court (compare Supreme Court Rules, Part 55, rules 2, 3, 4, 13 and 14).
Section 59: General

42. As to procedure generally, the Tribunal will act with as little
formality as it can to achieve ..the just, quick and cheap" disposal of
proceedings (s. 57 ( 1)): it need not adhere strictly to the requirements of the Act or the regulations about th~ form or content of any
document ( s. 57 (2)). Especially in inquiries under Part III, we
regard flexibility and lack of technicality as necessary.
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Section 63: Compulsion to Testify, to Produce etc.
Section 64: Inspection of Property etc.
43. Section 63 gives power to the Tribunal to order a person
to attend before it to give evidence or to produce documents or things.
Section 64 contains similar provisions regarding the inspection, etc.,
of any land, document or other thing. Powers of this nature are, in
our view, appropriate powers for the Tribunal to have. Indeed, without
the Tribunal could not adequately discharge its functions.
Sec_tion 68: Question of Law: Tribunal With Judicial Member
Section 69: Question of Law: Tribunal Without Judicial Member

44. These sections apply where a question of law arises in the
course of proceedings before the Tribunal but before the end of the
proceedings.

45. Where the Tribunal, as constituted for the matter, has a
judge as a member, it is proper that the Triltlunal should decide the
question of law or, if it thinks fit, state a case thereon for the decision
of the Supreme Court. Section 68 so provides.
46. Where the Tribunal, as constituted for the matter, does not
have a judge as a member, the Tribunal should continue with the
matter ( s. 69 ( 4) ) unless some other step is taken. Other steps which
may be taken are: first, the Tribunal may, with the consent of the
parties, be reconstituted so as to include a judge as a member and
it may then continue with the matter (s. 69 (5) )--section 68 would
thereafter apply to the Tribunal as reconstituted: and, secondly, the
matter may be removed for consideration by the Tribunal constituted
by the President alone (s. 69 (6) and (7) ). The President may then
rofer the matter back to the Tribunal as originally constituted with
or without a decision on the question of law (s. 69 (8) (a) and (b));
or refer the matter to the Tribunal reconstituted by him so as to include
a judtte as a member (s. 69 (8) (c)) with appropriate directions (s.
69 (9)). Section 69 permits flexibility in dealing with questions of
law. The President may exercise his powers to control proceedings
having regard to the nature and circumstances of particular matters.
He will exercise those powers in the manner which seems to him best
suited to the just; quick and cheap disposal of the proceedings.
Section 71: Enforcement of Orders

47. In ordinary cases, section 40 gives sufficient power to secure
obedience to orders of the Tribunal. Cases may occur where this is
not sufficient. For example, the Tribunal may order that land resumed
by a public authority be mmsferred back to the person from whom it
was resumed. li this order were not obeyed, section 71 would permit
entry of the order in the records of the Supreme Court and the execu-
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tion of the transfer by a person appointed for that purpose. 22 A case
of this kind is not likely to occur but, if it does, it is desirable that
the Tribunal have power to deal with the matter. An order confirmed
under this section for the purposes of enforcement is equivalent to
a Supreme Court judgment and it is therefore appropriate that the
power. be exercised only by the President who, it will be recalled, must
be a Supreme Court Judge.
Section 73: Officers

48. The powers and duties of officers of the Tribunal are determined by regulation. Powers of the Tribunal may not be delegated
to an officer where they are powers which may be exercised by the
Tribunal only when constituted to include a judge ( s. 73 ( 3)).
Section 76: Privilege as Regards Defamation

49. The Tribunal is a court of record and its proceedings are, in
general, absolutely privileged under the law of defamation. However,
there may be doubts concerning the nature of the activities of the
Tribunal, and of its officers, in conducting an inquiry under Part III.
The present section is intended to set these doubts at rest.
Section 77: Report of the President

50. It is a duty of the Commissioner for Public Administration to
keep under review the law relating to public authorities (s. 6 (1) (a)
of the Commissioner for Public Administration Bill). The Commissioner will be assisted by a knowledge of the activities of the Public
Administration Tribunal. For that reason the President is a member
of the Advisory Council on Public Administration (s. 7 ( 1) ( c) of
the Commissioner for Public Administration Bill). Subsection ( 1) of
the present section provides that the President may make reports about
the work of the Tribunal to the Commissioner. Further, a statement of
policy of the Government, given under section 32, affects the rights of
an objector and subsection (2) of the present section provides that the
statement be sent to the Commissioner. The Commissioner shall give
particulars of the statement in his annual report under section 13 of the
Commissioner for Public Administration Bill.
Section 80: Regulations

51. In the case of a court such as the Supreme Court or the
District Court, extensive powers are conferred to make rules of court.
The Public Administration Tribunal is, however, a new body and it will
be much involved with matters of serious concern to the Government.
We think it appropriate, at least at the outset of its operations, that the
regulation of procedure should be by the Governor rather than by some
or all of the members of the Tribunal.
22

Supreme Court Act, 1970, s. 100.
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The Scheduk
52. Section 16 (b) excludes from the operation of Part III
( Objections and Inquiries) an official action of a kind described in the
Schedule.

53. Item 1 of the Schedule refers to official actions of persons who
are outside the scope of our terms of reference. We would not in any
event propose their inclusion. The legislature controls ,_,.,,,. •.., within
its jurisdiction. The Judiciary controls persons within
jurisdiction
and there is in existence a system of appeals and reviews by which the
decisions of courts and similar bodies are controlled. We think this
system should be left untouched.
54. Item 2 refers to bodies which are akin to ordinary courts and
are therefore, we think, not within the spirit of our terms of reference.
We instance the disciplinary tribunal constituted under the Medical
Practitioners Act, 1938 (s. 28).

55. Item 3 refers to official actions which are outside the scope
of our terms of reference. In any event we would make the same proposal. The validity of rules, regulations and by-laws is, however, a
matter which the Tribunal may consider in an inquiry into some other
official action, in the same way as a court may do, in the course of
proceedings before the court.
56. Item 4 refers to official actions which are, at first sight, beyond
the legislative power of the Parliament of this State. We are concerned, however, about statutory provisions such as section 26c of the
Theatres and Public Halls Act, 1908 (see para. 37 of the Notes to the
Ombudsman Bill).
57. Item 5 is proposed because a New South Wales official should
not, we think, be able to investigate conduct for which the Government
of the Commonwealth or of another State may be partly responsible.
See again para. 37 of the Notes to the Ombudsman Bill. Experience
may enable the dropping or narrowing of this item.

58. Item 6 is proposed because it involves a matter of legal professional privilege. The importance of that privilege is such that it
should stand between the Tribunal and official actions of the kind
mentioned in the item.
59. Item 7 is proposed because the proceedings mentioned in it
are properly controllable under the existing law relating to judicial
bodies.
60. The exercise of Her Majesty's prerogative of mercy has long
been regarded as a special power and we think it should not be subject
to any external review. Hence we propose Item 8.

61. Item 9 is proposed because a person acting as a commissioner
under the Royal Commissions Act, 1912, is discharging a function
closely akin to the function of a judicial body within the intendment of
Item l (d).
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62. Item 10 is proposed with a view to keeping down the initial

work load of the Tribunal.
63. Item 11 is included because of the special requirements of
speed and secrecy sometimes arising in relation to crime and the preservation of the peace. We think that experience should be gained of
the working of the Tribunal before its powers are extended to this
sensitive area.
64. Item 12 is included because of the occasional need for swift
and positive action in the management of prisons. We think that
existing avenues of complaint, supplemented by an approach to the
Ombudsman, are more appropriate than would be an extension of the
jurisdiction of the Tribunal to official actions in the management of
prisons.

65. Items 11 and 12 require special consideration by the Government and we invite that consideration. Reasons for and against the
inclusion of Items 11 and 12 can readily be found but, in each case,
they are difficult to formulate.
66. Item 13 is proposed on the simple ground that the law relating
to contracts between private persons on the one hand and the Crown
or public authorities on the other hand is part of the general law of
contracts. There is no reason why such matters should not be left to
the ordinary courts.

67. Most official actions affecting the employer-employee relationship are within the jurisdiction of special tribunals such as the Industrial
Commission and the Crown Employees Appeal Board of this State.
In Item 14 we seek to avoid unnecessary duplication of remedies. Conduct touching the relationship mentioned is not, however, excluded
from investigation by the Ombudsman which may lead to recommendation by him.
Costs
68. In an appeal, the Tribunal's powers are determined by the Act
which creates the right of appeal, not by an Act founded on this Bill:
the former Act will determine whether the Tribunal may award costs.
In an inquiry, the Tribunal's powers are determined by the Act founded
on this Bill: the Bill is silent on the subject of costs and hence the
Tribunal may not award costs. Where holding an inquiry the Tribunal
is part of the administrative process. In most inquiries there will be
much that can be said in favour of allowing an objection and much
that can be said against allowing it. We think it unfair to place the
burden of costs on the losing party. If costs were to follow the event,
an objector could not know what an inquiry might cost him: reluctance
to use the Tribunal would be an inevitable result.
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NOTES ON TIIE OMBUDSMAN Bll.L
GENERAL

1. The Bill we propose is based on the Parliamentary COllmnissioner (Ombudsman) Act 19621 of New Zealand, the Parliamentary
Commissioner Act, 1971,2 of Western Australia and, in part. on the
Parliamentary Commissioner Act 19673 of the United Kingdom.

2. A comparison of the working of the New Zealand Act and the
United Kingdom Act is not favourable to the latter. 4 The British
Parliamentary Commissioner serves more than fifty-three million people
and has a staff of fifty-eight. The New Zealand Ombudsman serves a
population of two millions and a half and has a staff of six. 5 Yet the
cases handled by the Ombudsman exceed those handled by the Parliamentary Commissioner. For example--

U.K.
Period
Cases dealt with
Found outside jurisdiction or disafter partial invcstigation ..
Cases investigated
Complaints found justified

1970
657

N.Z.
y.e. 31-3-70
663

392
259

297

59

78

366

3. Three reasons are given for the British Commissioner receiving
proportionally fewer complaints than the New Zealand Ombudsman.
First, in Britain members of the public do not have direct access to the
Parliamentary Commissioner8 but in New Zealand they have that access.1
Secondly, the Parliamentary Commissioner may look only at "maladministration"8 but the Ombudsman may investigate, amongst other
things, "unreasonable" actions of Government.9 And, thirdly, the Parliamentary Commissioner is excluded from more areas of Government
than is the Un::!1bu◄:tsm1an.
1

Hereafter referred to in the footnotes as ''N.Z. Act". For text of Act see

Annexure G to our Report.

referred to in the footnotes as "W.A. Act". For text of Act see
Annexnre G to our Report.
3 Hereafter referred to in the footnotes as "U.K. Act". For text of Act sec
Anncxnre G to our Report.
4 See Stacey, The British Ombudsman (1971), p. 307 ff. Paras 2-4 of these
notes are based on Stacey's work.
liSee Report of the [New ZtalandJ Ombudsman 1972, p. 126.
8U.K. Act, s. 5 (1).
·
7 N.Z. Act, s. 11 (2).
8U.K. Act, s. 5 (I) (a).
9 N.Z. Act, s. 19 (1) (b).
10 See Stacey, op. cit., p. 308.
2 Hereafter
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4. A comparison of the British and New Zealand Acts is not, in
every respect, favourable to the latter. The Ombudsman can investigate
recommendations made to Ministers. but he cannot investigate the
decisions of Ministers. 11 The Parliamentary Commissioner is not so
inhibited. 12
5. We tum, before commenting on particular sections of the Bill,
to the recommendation of the Commonwealth Administrative Review
Committee that an office of General Counsel for Grievances be established.13 The Committee sees the General Counsel as an official having
functions similar to those of an ombudsman. It proposes that the
General Counsel be located within the system of administrative review
rather than in the parliament-executive context. It proposes too that
the General Counsel may commence proceedings for review and, with
leave of the tribunal before whom the proceedings are commenced,
intervene in the proceedings. We do not make similar recommendations. In our view the proper function of a grievance officer is to
complement the work done on administrative complaints by Parliament
and Members of Parliament ; he should be a parliamentary aid and
should not have formal ties with any other part of government. It is
also our view that the success of such an officer will depend, in part, on
full and frank exchange of information and views with public authorities.
We think that public authorities may be justifiably reluctant to cooperate with an officer who is able to commence court-like proceedings
about their conduct. Co-operation is, in our view, more likely to be
given to a person who can disclose information given to him only in
few circumstances and who is neither a competent nor compellable
witness in legal proceedings. 14
6. Our recommendations are, of course, what seem 1:o us best for
New South Wales. What we have said in para. 5 is directed to considering whether we should recommend that New South Wales should
follow the course recommended by the Commonwealth Administrative
Review Committee for the Commonwealth. We do not question the
fitness of those recommendations in the somewhat different environment of Commonwealth administrative arrangements.
7. Hereafter we comment only on those sections of the Bill which,
in our view, require comment or which, again in our view, are not
self-explanatory. Where we give a short description of the intended
operation of any provision of -the Bill, the description will often be
incomplete and must yield to the terms of the provision in question.
We do not seek in all cases to justify departures from the Acts of other
places. The Ombudsman concept is one of changing content and
application 15 and we try to express principles with as few qualifications
and details as possible.
11/bid., p. 310 and N.Z. Act, s. 11 (1).
Fry, The Sachsenhausen Concentration Camp Case and the Convention of Ministerial Responsibility (1970), Public Law 336.
13 Report of the Commonwealth Administrative Review Committee ( 1971),
paras 312-318.
14 See the Ombudsman Bill, ss. 33, 34.
1s See para. 159 of our Report.
12 See
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Section I : Short Title

8. We propose the title "Ombudsman", and not "Parliamentary
Commissioner for Public Administration" or any other like description.
The English language contains many foreign expressions and the word
"Ombudsman" is commonly used and understood. To us, the word
evokes the nature of the office more clearly than does any alternative.

Section 3: Amendment of Defamation Act, 1958
9. We propose amendments of the Defamation Act, 1958, to
provide that, for the purposes of the law of defamation{a) absolute privilege attaches to-{i) publications to and by the Ombudsman and his
"special officers" (see section 8 of the Bill) ;
(ii) publications, in restricted circumstances, of reports
of the Ombudsman ( and copies of his reports)
before presentation to Parliament (proposed section
13A of the Defamation Act, 1958); and
(b) qualified privilege attaches to publications of copies,
extracts from or abstracts of a report of the Ombudsman
where the report has been made public before presentation
to Parliament (proposed section 14 (1) (cl) of the
Defamation Act, 1958).
Comparable Acts elsewhere contain provisions relating to the law
of defamation. 16 Without them, we doubt that an Ombudsman Act
could be administered satisfactorily.

Section 5: Interpretation
10. (a) ''public authority": As in the case of the Public Administration Tribunal Bill, we do not enumerate the public authorities to
whom this Bill is intended to apply. We propose that it shall apply to
all public authorities but that classes of conduct of public authorities
be excluded by or under section 13. That section will allow the
executive to watch the operation of ,the Act and, subject to disallowance
by either House of Parliament, to make jurisdictional changes thought
to be necessary. We recognize, of course, that section 13 and the
Schedule to the Bill call for detailed consideration. Their effect is that
specified classes of conduct (in some cases all conduct of a specified
public authority) are immediately excluded from the operation of the
Act and other conduct may later be so excluded. Some people may see
in this arrangement an undesirable opportunity for the activities of
the Ombudsman to be limited by executive action. But we think it is
better to confer on the Ombudsman a wide jurisdiction which may
later be curtailed than to confer a narrow jurisdiction which mav or
may not later be enlarged.
16

N.Z. Act, s. 22 {3).
U.K. Act, s. 10 {5).
W.A. Act, s. 25 (7).
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(b) "bead" and "responsible Minister" in relation to a public
authority: These definitions are relevant to section 15 (notice of
investigation), section 23 (persons to be heard), section 24 (consultations), section 25 ( 3) ( c) and ( 4) ( b) ( reports of wrong conduct) ,
section 27 (1) (reports of serious misconduct) and section 33 (disclosure of information by Ombudsman). We attach importance to this
group of sections because they stress the role that the doctrine of
ministerial responsibility plays in the activities of the Ombudsman.
(c) "conduct of a public authority {which] is wrong": When
read with the definition of "conduct" in subsection ( 1), this concept
becomes one of wide application. It is, in substance, the approach that
is adopted in New Zealand and Western Australia, but not in the
United Kingdom.17 The United Kingdom's experience does not lead
us to follow that example. 18
Section 6: The Office of Ombudsman

11. (a) Subsection (2): Senior officials in this State are usually
appointed to office by the Govemor19 and we propose that this be so
in the case of the Ombudsman. We reject the alternative of having the
Ombudsman appointed by or on the recommendation of either or both
Houses of Parliament.20 We think that the high status of the office may
be reduced by public debate on the merits or de1rne:rits of persons
nominated for the office. 20a We propose that the Ombudsman be
appointed for a term not exceeding seven years and that be be eligible
for re-appointment. This too is a legislative provision commonly used in
New South Wales. 21 It satisfies the criterion of independence mentioned
in para. 68 ( 1) ( c) of our Report.
(b) Subsection ( 6): Subject to the proposal contained in
subsection (2) that the Ombudsman bold office for a fixed term, we
believe that an ombudsman should have the security of tenure of a
judge of the Supreme Court. 22 See again para. 68 (1) (c) of our
Report.
(c) Subsection (8): We do not recommend specific amounts
for the salary and allowances payable to the Ombudsman, but we
envisage them as exceeding those payable to all but a few public
authorities and to be in the order of those payable to a judge of the
Supreme Court. We provide for the salary to be specified in the Act
as a public mark of the status of the office, and to enforce the security of
his office.
11 N.Z. Act, s. 11 (1 ). W.A. Act, s. 14 (1).
1e See paras 3 and 4 of these notes.
19 See, for example, the Public Transport Commission Act, 1972, s. 5.
20 See N.Z. Act, s. 2 (2).
20a Consider the debates in recent years in the United States Senate on the
fitness of candidates for the Supreme Court of the United States.
2 1 See, for example, the Public Transport Commission Act, 1972,-1. 7.
22 See Supreme Court Act. 1970, s. 27 (2).
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( d) Subsection ( 10) : This subsection stresses that an ombudsman should not be actively engaged in party politics. It does not preclude the appointment of former parliamentarians. 23

Section 11: Right to Complain

12. (a) Subsection (1): Complaints should, in our view, be made
to the Ombudsman with a minimum of formality. We do not propose
that they must be made in writing24 or in any particular form or that
complainants should satisfy any requirements relating to standing25 or
that they should pay any fee. 26 Section 12 ( 4) (b) enables the Ombudsman to sort the worthy complaints from the unworthy and, in our view,
he will be better able to do this in the light of his experience than
anyone else who tries to predict that experience. Moreover, no one can
determine the nature or extent of the Ombudsman's work load. Perhaps
he may have to impose procedural and other requirements but until the
position becomes clear we prefer flexibility to rigidity.
We have not included any provision which enables Parliament to
direct the Ombudsman to make an investiption. Provisions of this kind
appear in the comparable New Zealand and Western Australia legislation.27 We have not adopted these nrc,vi11io1u: because we think an
om,bu1:1Sn:um should be able to decide him:self what work be will undertake. Parliament can appoint Select Committees to investigate matters
of special concern to Parliament and an individual Parliamentarian will,
on our proposals, be able to approach the Ombudsman either on his
own behalf or on behalf of another. Moreover to provide, in effect,
that an Ombudsman must interrupt current investigations for the purpose
of making a particular investigation is to build in a potential source of
frustration to private complainants. We do not think that such a
provision is justified.
(b) Subsection (2): The subsection is directed to such
situations as those where a person is detained in custody on a charge or
after a conviction or under the provisions of the Mental Health Act,
1958.28 It would, for example, oblige a public authority to make writing
materials available to a person for the purpose of making a complaint
to the Ombudsman.

Section 12: Decision for Investigation
13. (a) Subsection (1): We propose that the Ombudsman may
investigate any conduct of a public authority ( except conduct excluded
by or under section 13) where it appears to him that the conduct may
be wrong, whether or not he has received a complaint. Conduct may
28Compare N.Z. Act, s. 3 and W.A. Act. s. S (8).
ucompare N.Z. Act, s. 13 (1) and W.A. Act, s. 17 (1).
21iCompare N.Z. Act, s. 11 (1) and W.A. Act, s. 14 (1) ands. 17 (1).
28 Compare N.Z. Act, s. 13 (3).
21See N.Z. Act, s. 11 (3) and W.A. Act, s. 15.
28Compare N.Z. Act, s. 13 (2) and W.A. Act, s. 17 (3).
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attract his attention in many ways-Parliamentary debates, personal
observations, reports of the press, radio and television and so on. If he
were powerless to act except on complaint, the legislation would be
defective. The proposal is not novel. 29

(b) Subsection (2): This subsection ensures that no legislative provision enacted before the passing of the Ombudsman Act shall
preclude the Ombudsman from investigating the conduct of a public
authority which may be wrong. 30 We would hope that legislation enacted
after the passing of the Ombudsman Act would not save that legislation
from the operation of -the Ombudsman Act: if this were to happen the
purpose of the proposed Bill would be frustrated.
( c) Subsection ( 4) : Paragraph (a) confers wide discretionary
power on the Ombudsman 31 and paragraph (b) is intended to provide
guidelines useful both to the Ombudsman and to complainants.
Paragraph (b) (iii) is included because of the wide range of public
authorities within the scope of the Bill. For example, the Rural Bank
of New South Wales is a public authority: 32 the Ombudsman may
decide to investigate a complaint about the Bank's Government Agency
Department but we think it unlikely that he would investigate a complaint about the Bank's General Banking Department.
Paragraph (b) (iv) indicates that we do not propose that complaints should be made to the Ombudsman within any fixed time. 33
Time limits often cause hardship and we think it better that questions
of time be answered by the Ombudsman without reference to arbitrary
or immutable standards.
Paragraph (b) (vi), though not imposing any requirement of
standing, nonetheless points out that the Ombudsman need not heed an
intermeddler.
Section 13: Excluded Conduct
14. (a) Subsections (1), (2), (4), (5) and (6): Inpara.10 (a)
of these notes we referred to conduct of public authorities which,
on our proposals, will be excluded from the operation of an Ombudsman
Act. Subsection ( 1) provides a means of exclusion, namely, listing
matters in the Schedule to the Bill. Subsection (2) provides another
means of exclusion, namely, amending the Schedule by proclamation
published in the Gazette. Exclusion by proclamations are made subject
to disallowance by either House of Parliament.
(b) Subsection ( 3): If our proposed Bill listed all the public
authorities whose conduct is within its application, we would not propose this subsection: Parliamentary approval of such a list would, in our
view, justify exclusion of the subsection. But we think that it is neither
'!9 See N.Z. Act, s. 11 (2) and W.A. Act, s. 16 (1).
soeornpare N.Z. Act, s. 14 (2) and W.A. Act, s. 14...(8).
31 See N.Z. Act, s. 14 (1) (b) and W.A. Act, 'S. 14 (5).
82 See Government Savings Bank Act, 1906, s. 29 and this Bill, s. 5.
83 Cornoare N.Z. Act. s. 14 (2) and W.A. Act. s. 17 (5) and (6).
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practi~al nor desirable to list in the Schedule all the public authorities
whost: conduct should be within the application of the Bill. We touched
upon these matters in para. 10 (a) above. Annexure A to our Report
shows that such a list would be of far greater length than the Schedules
contained in the New Zealand, United Kingdom and Western Australia Acts :34 also, the listing would require constant changes if it
were to keep pace with the legislative programmes of this State: and
we doubt that -the completeness of any listing could be vouched for.
In the circumstances, the subsection is proposed as a realistic alternative. It overcomes objections to our general proposals based on the
possibility that the Schedule may not exclude from the operation of the
Act conduct of public authorities which should be excluded. A proclamation under subsection (2) will result in the application of subsection ( 3) to conduct specified in the proclamation and the
Ombudsman's jurisdiction in relation to that conduct will be ousted.

Section 15: Notice of Investigation

15. We think it necessary that the Ombudsman give notice of his
decision to investigate any conduct of a public authority. This section
specifies the persons to be notified and the form of the notice. Sometimes it may not be possible to identify the particular authority whose
conduct is complained of (for example, "a ticket collector", "a traffic
policeman" or "the man on the counter"). At other times, it may not
be possible to give notice to that person (for example, in the case of
death, retirement or absence overseas). But we provide that so far as
practicable notice must be given to those concerned. We do not think
that it is necessary for the Ombudsman to give notice to the responsible
Minister: it can be assumed that where the situation warrants it the
Minister will be notified by his Under Secretary. 35
Section 16: Privacy
16. The section provides that any investigation by the Ombudsman
shall be made in the absence of the public.a1 We think that no argument can justify any contrary provision: the
r:nu1s1I1an has access
to information which may be confidential to the COJWJJ>U1.11uuu or to the
public authority or to both. Public investigations could destroy the
informality and mutual trust upon which the success of an ombudsman's
work turns.

Section 17: Public Authority to Give Information, etc.
17. The section confers powers on the Ombudsman without which
he could not effectively discharge his functions. Similar powers are
contained in the New Zealand, United Kingdom and Western Australia
legislation.11
34 Parts I-III of Schedule to N.Z. Act; Schedule 2 to U.K. Act and Schedule
to W.A. Act.
35See N.Z. Act, s. 15 (1) and W.A. Act, s. 19 (l).
sssee N.Z. Act, s. 15 (2) and W.A. Act, s. 19 (2).
37 See N.Z. Act, s. 16 (1); U.K. Act, s. 8 (1) and W.A. Act, s. 20 (1).
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Section 18: Inquiries
18. We apply to section 18 the comments we made in para. 5
of the notes on the Commissioner for Public Administration Bill.

Section 19: Entry af Premises, etc.

19. As noted in relation to section 17, this section confers powers
on the Ombudsman without which he could not effectively discharge
his functions. Similar powers are given in comparable legislation.38
Section 20: Limits on Secrecy and Privilege .
20. This section is concerned with matters which may arise out
of the use by the Ombudsman of the powers conferred on him by
sections 17, 18 and 19. Subsections (2) and (5) take away the
privileges and duties specified in those subsections ; privileges and
duties which attach to public authorities. But subsections ( 3) and ( 4)
operate to save any other privilege which is available and is not waived.
For example, a solicitor could resist a demand of the Ombudsman on
the ground of a legal professional privilege which has not been waived
by his client. The comments we make about Crown privilege, in paras
173-175 of our Report, apply to this section. Similar provisions are
contained in comparable legislation.39

Section 21: Cabinet Proceedings
21. As noted in para. 175 of our Report, confidential proceedings
of Cabinet are commonly excluded from the operation of Ombudsman
legislation.

Section 22: Expert Assistance
22. This section is novel. We include it because of comments
made to us by the New Zealand Ombudsman to the effect that he would
welcome a· like provision in the Act under which he functions. We do
not think it right that the Ombudsman should, for example, be restricted
to obtaining legal advice from legal officers of public authorities or
that the Ombudsman should have to ask for free expert advice.

Section 23: Persons to be Heard
23. Section 23 is concerned to apply principles of natural justice
to dealings between the Ombudsman, public authorities and other
persons. It proposes that, so far as practicable, the public authority
concerned in an investigation, the head of that authority and a complainant must be given an opportunity to comment on the conduct
being investigated.40 If the Ombudsman decides to censure any person
the section will operate to give further opportunity for comment. In
ss See N.Z. Act, s. 23 (1) and W.A. Act, s. 21 (1).
S9See N.Z. Act, s. 16; U.K. Act, s. 8 and W.A. Act, s. 20 (2), (3).
40 See N.Z. Act, s. 15 (3) and s. 19 (6) and W.A. Act, s. 19 (4) and
,. 25 (7).
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the latter case, the comment is directed to the grounds of censure as
distinct from the conduct investigated. In our view, these provisions
are proper provisions.41 Section 35 (incriminatory statements) is also
relevant.
Section 24: Consultations with Responsible Minister
24. Although an ombudsman is an independent person, his function is that of an aid to Parliament and its members. Our general
recommendations rest substantially upon the convention of collective
ministerial responsibility and, if a Minister wishes to consult the Ombudsman, the Ombudsman must, in our view, meet that wish. Hence
we propose section 24. 42 We do not propose that the Ombudsman
must comply with ministerial directions,. though we recognize that
Government policy as expressed by a Minister will decide many issues.
Section 25: Conduct Wrong
25. We do not depart from the common concept of the Ombudsman being an adviser, not a commander.43 Section 25 (2) states the
nature of the recommendations which the Ombudsman may make. We
follow comparable legislation to a substantial extent."
Section 26: Default in Consequent Actions
26. Section 26 enables the Ombudsman to make a report which
will come before Parliament if any recommendation made by him is
not implemented.45 Parliament, not the UD1bllldsl:Ullt1, then determines
further action, if any. This section emphasizes that the 01'11b\:1ds:maa
1D1J;>.te1ne11t his own recommendations: without supporting action
... .,,.....,. ...., his recommendations are persuasive only.
Section 27: Serious Misconduct
27. An ombudsman may become aware of conduct on the part
of a public authority which warrants the making of disciplinary or crim-

inal inquiries. Section 27 is directed to that situation and it casts a
duty on the Ombudsman to advise the responsible Minister when it
occurs. 411 Section 34 precludes the U1Imuas111an and his staff from being
witnesses in most legal proceedings. Where proceedings may result
from serious misconduct it is better, we think, that necessary inquiries
be made by persons who are capable of being witnesses.
See N.Z. Act, s. 15 (6) and W.A. Act, s. 19 (3), (4).
Compare N.Z. Act, s. IS (5) and W.A. Act, s. 19 (6).
43 See para. 162 of our Report.
44 N.Z. Act, s. 19 (3) and W.A. Act, s. 25 (2).
45 Compare N.Z. Act, s. 19 (4), (5) and W.A. Act, s. 25 (5), (6).
"Compare N.Z. Act, s. 15 (6) and W.A. Act, s. 19 (7).
41

42
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Section 28: Report to Complainant
28. This section places a duty upon the Ombudsman to report
the results of his work to his complainants. The section seeks to achieve
results of the kind mentioned in paragraph 68 (12) of our Report.47
Section 30: Special Reports to Parliament
29. Section 30 enables prompt publication to be made of special
reports of the Ombudsman. 48 The section may seldom be used but we
see it having a useful application where disquiet is aroused about an
issue of public interest: an authoritative report of the Ombudsman
may help to quell public controversy.
Section 31 : Officers
Section 32: Rights in the Public Service
30. The proposals we make here are based on legislation affecting
other officers in the service of the Crown. They are tentative proposals
which will require consideration by the appropriate Departments.
Section 33: Disclosure by Ombudsman
31. The section49 is prompted by the special features of an
ombudsman's usual manner of working: he works privately and with
free access to confidential information and documents. We think that
complainants and public authorities must both be able to communicate
with him without fear of their communications becoming public property
or open to public scrutiny. A successful ombudsman will be trusted
by the persons with whom he deals and part of this trust will come
from the knowledge that whatever is disclosed to him is disclosed on
a confidential basis. For these reasons, we specify the only circumstances in which information may be disclosed. For the same reasons
we propose section 34.
The Schedule
32. Section 13 excludes from the operation of the Bill conduct
of a public authority of a class described in the Schedule. Item 1 of
the Schedule is proposed because we are unable to predict how many
grievances have accumulated in a population exceeding four millions.
If the number is great the Ombudsman, when he is appointed, should
not be overborne by burdens from the past. Furthermore he will require time to develop his organization and system of work and too
many complaints too soon could be fatal to the early success of his
efforts. And, administrative procedures within public authorities may
require change to adapt to the existence of an ombudsman.
Compare N.Z. Act, s. 20 and W.A. Act, s. 26.
Compare N.Z. Act, s. 25 and W.A. Act, s. 27.
Compare N.Z. Act, s. 18 and s. 22 (1) (b) and W.A. Act, s. 23 and
s. 30 (4).
47
48
49
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33. Item 2 excludes from the operation of the Bill conduct which
is, in our view, outside the scope of our tenns of reference. We would
not in any event propose its inclusion. In our political system, the Legislature and the Judiciary themselves supervise the conduct of persons
within their respective jurisdictions. To the best of our knowledge, no
Ombudsman or Parliamentary Commissioner in any common law
country has power to investigate such conduct. Paragraph (d) (vii)
is a statement of a characteristic which is common to most judicial
bodies. We include it for the purpose of making clear that conduct
of bodies such as the Local Government Appeals Tribunal is excluded
from the operation of the Bill.
34. Item 3 excludes from the operation of the Bill the conduct
of such bodies as the disciplinary tribunal constituted under the Medical
Practitioners Act, 1938. We think that the comments made in para.
33 apply to such a body.

35. Items 4 to 12 will prompt debate. We propose few exceptions'
from the jurisdiction of the Ombudsman because we think compelling

reasons of policy or expediency are required to justify exclusion ( see
para. 162 of our Report). The scope of our proposals is indicated if
these items and the public authorities mentioned in Annexure A to
our Report are compared.
36. Item 4 is proposed because the making of rules, regulations
and by-laws is outside the scope of our terms of reference. In any
event we would make the same proposal. An ombudsman may investigate how a rule, regulation or by-law is applied in practice and he
may express opinions on the question whether it is a good or a bad
law. But we think that he should not be permitted to intervene in the
process of making the law.
37. Items 5 and 6 are proposed because a New South Wales
official should not, we think, be able to investigate conduct for which
the Government of ,the Commonwealth or of another State may be
partly responsible. Moreover, that Government may properly object to
a New South Wales official having access to information which it
regards as confidential to it. Item 5 is directed to situations such as
may arise under section 26c of the Theatres and Public Halls Act,
1908. Subsection ( 1) of that section states: "The Governor may arrange
with the Governor-General of the Commonwealth for the exercise and
discharge by officers or authorities of the Commonwealth on behalf of the
Government of the State of the powers, authorities, duties and functions
of the censor." Items 6 (a), (b) and ( c) are directed to bodies such
as the Joint Coal Board constituted in pursuance of the Coal Industry
Act, 1946, the Dumaresq-Barwon Borders Rivers Commission appointed
under an agreement ratified in the New South Wales-Queensland
Border Rivers Act, 1947, and the River Murray Commission appointed
for the purposes of the River Murray Waters Act, 1915. In time to
come, experience may justify the dropping or narrowing of these items.
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38. Item 7 is proposed as being a matter within the application
of the doctrine of legal professional privilege. The importance of that
privilege is such that it should stand between the Ombudsman and the
conduct mentioned in the item.
39. We consider Items 8 and 9 together. Item 8 is prompted
because of the special functions discharged by the senior law otncers
in relation to legal proceedings commenced by or on behalf of the
Crown. The Attorney General's power concerning the commencement
and termination of criminal proceedings is an ancient prerogative and
its exercise should not, in our view, be subject to investigation by the
Ombudsman. The Attorney General may, under the Solicitor General
Act, 1969, (s. 4) delegate the exercise of his powers to the Solicitor
General and that officer, under section 3 of the Act, has other special
powers and duties. For the purposes of the Bill we extend the special
position of the Attorney General to the Solicitor General. Item 9 is not
as wide in its application as Item 8: it is limited to conduct relating
to the "carrying on" of legal proceedings; it does not extend to conduct
relating ·to the "commencing" or "termination" of those proceedings.
Conduct of the former kind is properly controllable by the tribunal
before whom the proceedings are taken. Conduct of the latter kind
should, except in the case of the Attorney General or the Solicitor
General, be within 1:he jurisdiction of the Ombudsman. Discriminatory
treatment of persons (for example, a decision to prosecute or not to
prosecute for an offence) can occur in relation to legal proceedings as
in other areas of public administration.
40. The exercise of Her Majesty's prerogative of mercy has long
been regarded as a special power and we think its exercise should not
be subject to any external investigation. Hence we propose Item 10.
41. Item 11 is proposed because a person acting as a commissioner
under the Royal Commissions Act, 1923, is discharging a function
which is predominantly judicial. The convention of judicial independence from executive supervision should, in our view, extend to such
a person.
42. In Item 12 we propose the exclusion of local government
authorities. They are not within the Ombudsman's jurisdiction in New
Zealand or in the United Kingdom, but they are within the Ombudsman's jurisdiction in Western Australia. 50 In New Zealand their
inclusion is under discussion5 and in the United Kingdom a new system
is proposed which is "essentially an adaptation of the [Parliamentary
Commissioner for Administration] system to conform with the different
constitutional position of local government". 52 We see practical difficulties arising if the initial jurisdiction of an ombudsman in New South
Wales includes local government authorities. State Government
See Schedule to W.A. Act.
See Report of the [New Zealand] Ombudsman 1972, pp. 8-9.
52 "Proposals for the creation of a Commissioner for Local Administration
in England" issued by the U.K. Department of the Environment on 16th May,
1972, para. 3.
liO
51
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activities are, in the main, controlled from Sydney but local government
activities are controlled from many different cities and towns. Access
by an ombudsman to senior public officials, files and information in
Sydney should be easy. The same access in country areas must, however, give rise to problems which the Ombudsman should not, in our
view, be asked to face at the outset.
43. Conduct not mentioned in the Schedule, and .therefore conduct
within the Ombudsman's jurisdiction, includes, for example, conduct
of a public authority-

( a) where acting pursuant to or in relation to a prerogative
other than the prerogative of mercy ;
(b) where acting in relation to crime or the preservation of the

peace;

(c) where acting in relation to the regulation and control of
prisons and prisoners;
(d) where acting in relation to the making, performance or
termination of a contract by the public authority ;
( e) where acting in relation to the employment by the public
authority of any person, or pursuant to the terms and condiof employment of any
em1nln'11ed by the public
authority.
44. Our reason for including the matters mentioned in para. 39
within the jurisdiction of the Ombudsman, and excluding them from
the jurisdiction of the Public Administration Tribunal,53 is that the
Ombudsman can only recommend, the Tribunal can command. In
some cases government may properly refuse to subject public authorities
to outside directions, but a recommendation made after consultations
;pld exchanges of information are not directions. Government often
orders an inquiry to be made into aspects of public administration ;
some times the report arising from the inquiry is adopted and sometimes it is not adopted. The Ombudsman can be considered to be a
standing committee of inquiry of special importance.

M

See Schedule to Public Administration Tribunal Bill.
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ANNEXURE A
PUBLIC AUTHORITIES

1. In preparing this annexure we examined many Acts and regulations and
extracted the titles of the public authorities named in them. Some authorities
appear in the annexure more than once because they are mentioned in more than
one Act.
2. With few exceptions, legislative references are to legislation enacted
before the 30th June, 1972. Acts marked with an asterisk are Acts the commencing
dates of which have not been proclaimed.

Act
Aborigines Act,
1969

Public Authority
Director of Aboriginal Welfare (s. 5).
The Minister, Aborigines Act, 1969 (s. 6).
Aborigines Advisory Council (s. 8).
Chairman of the Aborigines Advisory Council (s. 8).
Acting Chairman of the Aborigines Advisory Council
(s. 8).

Regulations.

The prescribed person (reg. 8).
Scrutineer (reg. 33).
Secretary to the Aborigines Advisory Council (reg. 41).

Adoption of
Children Act,
1965.

Director of Child Welfare ( s. 11 ) .
Person acting on behalf of Director ( s. 51) .

Aerial Spraying
Control Act,
1969.*

Director-General of Department of Agriculture ( s. 4).
Officer of the Department authorized by Director-General
(s. 9).
Regional Supervisor of Agriculture (s. 9).
Delegate of Director-General (s. 11).

Agricultural
Holdings Act,
1941.

Agricultural Committee (s. 17 and Second Schedule).
Chairman of Committee (Second Schedule).

Agricultural Seeds
Act, 1921.

Agrostologist of Department of Agriculture (s. 9).
Inspector (s. 8).
Person authorized by Minister (s. 9).
Department of Agriculture (s. 9).

Air Transport Act,
1964.

Commissioner for Motor Transport (s. 5).
Authorized person (s. 4).
Officer for time being in charge of records kept under
Act (s. 11).

Ambulance Service
Act, 1972.*

New South Wales Ambulance Board (s. 5).
Chairman of Board (s. 5).
Secretary of Board (s. 9).
Servants of Board (s. 10).
Delegate of Board (s. 2-0).
District committees (s. 22).
Chairman of a committee (s. 25).

Anatomy Act,
1901.

Inspectors of schools of anatomy (s. 7).
Governing authorities of any authorized school of anatomy
(s. 22).

Annual Holidays
Act, 1944.

Inspector ( s. 10) .

Apiaries Act, 1916

Inspectors (a. 3 ).
Under Secretary, Department of Agriculture (s. 12A).
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Act

Public Authority

Apprentices Act,
1969.

Apprenticeship Commissioner ( s. 11).
Deputy Apprenticeship Commissioner ( s. 13) .
Special Commissioner (s. 14).
Apprenticeship Committees (s. 17).
Chairman of each Apprenticeship Committee (s. 15).
Director of Technical Education (s. 22).
Apprenticeship Council (s. 9).
Chairman of the Apprenticeship Council (s. 9).
Director of Apprenticeship (s. 23).
Deputy Director of. Apprenticeship (s. 23).
Apprenticeship Supervisors (s. 68).

Architects Act,
1921.

Board of Architects of New South Wales (s. 4).
President of Board of Architects (s. 5).
Registrar of Board of Architects (s. 8).

Regulations.

Chairman of Board (reg. 45).

Archives Act,
1960.

Archives Authority of New South Wales (s. 3).
Chairman of Archives AuthO£ity (s. 6).
Deputy Chairman of Archives Authority ( s. 6) .
Principal Archivist (s. 12).

Argentine Ant
Eradication Act,
1962.

Argentine Ant Eradication Committee (s. 4).
Chairman of Committee (s. 4).

Art Gallery of
New South
Wales Act, 1958.

Trustees of the Art Gallery of New South Wales (ss. 3-4).

By-laws.

Senior Education Officer of the Art Gallery of New South
Wales (by-law 1).

Auctioneers and
Agents Act,
1941.

Council of Auctioneers and Agents (s. 6).
Official member of Council of Auctioneers and Agents
(s. 8).
Deputy official member (s. 12).
Chairman of Council of Auctioneers and Agents (s. 8).
Registrar (s. 17).
Deputy Registrar (s. 17).
Superintendent of Licences (s. 23 ).
Member of the Police Force (s. 23).
Authorized officer of the Council of Auctioneers and
Agents (s. 38B).

Audit Act, 1902.

Auditor-General (s. 6).
Deputy of Auditor-General (s. 11).
Inspectors (s. 12).
Accounting oftkers (s. 22).

Regulations.

Under Secretary and Comptroller of Accounts, The
Treasury (reg. 6).
Departmental officer who incurs expenditure ( reg. 14).
Officer specially nominated by any Permanent Head (reg.
24).
Permanent Heads (reg. 28).
Any officer or employee in any office where an accounting
officer receives or disburses public money ( reg. 31) .

.Australian

The Trustees of the Australian Museum (s. 4).
Officers and servants of Museum (s. 7A).

:Banana Industry
Act, 1969.

Banana Marketing Control Committee (s. 7).
Chairman of Committee (s. 8).
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A.ct
Regulations.

Billiards and
Bagatelle Act,
1902.
Board of Teacher
Education
Act, 1969.•

Bookmakers
(Taxation)
Act, 1917.
Bread Act, 1969.

Broken Hill Water
and Sewerage
Act, 1938.

Builders Licensing
Act, 1971.
Bursary
Endowment
Act, 1912.
Bush Fires Act,
1949.

Public Authority
Chief of Division of Horticulture of Department of Agriculture (reg. 2).
Deputy returning officer (reg. 2).
Returning officer (reg. 2).
Officer authorized (s. 6).

Board of Teacher Education (s. 3).
Chairman of Board of Teacher Education (s. 5).
Deputy Chairman of Board of Teacher Education (s. 5).
Advisory Committees of Board of Teacher Education (s.
11).
Delegate of Board of Teacher Education (s. 12).
Bookmakers Revision Committee (s. 35).
Chairman of Committee (s. 35).
Under Secretary of the Department of Labour and Industry
(s. 12).
Industrial Commission (s. 13).
Committee to prescribe standards of quality of making bread
(s. 17).
Inspector (s. 19).
Bread Industry Advisory Committee (1. 21).
Chairman of Advisory Committee (a. 21).
Persons appointed by Minister (s. 21).
Weights and Measures Inspector (s. 24).
Inspector having special warrant (s. 26),
Bakers Examination Board (s. 32).
The Broken Hill Water Board (s. 4).
President of the Board (s. 4).
Vice-President of the Board (1. 4).
Workmen of the Board (s. 20).
Secretary of the Board (s. 20).
Person authorized by Board (s. 30).
Officer acting under authority of Board (a. 31).
Officer of the Board (s. 85).
Officer prescribed to issue certificates (s. 88).
Builders Licensing Board (s. 4).
Chairman of the Board (s. 4).
Delegate of the Board (s. 50).
Bursary Endowment Board (s. 2).
Chairman of the Board (s. 4).
Emergency fire controllers (s. 17).
Bush fire brigade captain (s. 20).
Bush fire brigade group captain (s. 20).
Fire control officer ( s. 26).
Bush Fire Council of New South Wales (s. 39).
Chairman of the Bush Fire Council (s. 39).
Acting Chairman of the Bush Fire Council (s. 39).
Finance Committee of the Bush Fire Council of New South
Wales (s. 39A).
Chairman of the Finance Committee of the Bush Fire Council (s. 39A).
Co-ordinating Committee of the Bush Fire Council of New
South Wales (s. 39s).
Chairman of the Co-ordinating Committee of the Bush Fire
Council of New South Wales (s. 39s).
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Public Authority

Bush Fires Act,
1949-cont.

Regional officers (s. 41B).
.
Chief Co-ordinator of Bush Fire Fighting (s. 410).
Delegate of Co-ordinating Committee of the Bush Fire
Council of New South Wales (s. 41H).
Fire patrol officers (s. 42).
Any officer of the Forestry Commission of New South
Wales (s. 51).

Cattle Slaughtering
and Di1eaaed
Animals Meat
Act, 1902.

Inspectors of slaughterhouses (s. 4).
Any constable (s. 12).
Local authority (s. 20).
Person authorized by Minister (s. 23).
Inspector of nuisances (s. 41).
Inspector or sergeant of police (s. 41).
Assistant (s. 41).
Inspector or examiner of meat ( s. 50).

Regulations.

Qualified meat inspector (reg. 17).

Cattle
Compensation
Act. 1951.

Approved person (s. 5).
Arbiter of compensation (s. 7).
Person authorized to destroy cattle (s. 8).
Chief of Division of Animals Industry (s. 8).
Inspector re stamp duty (s. 16}.
Pastures Protection Board (s. 16c).
Secretary of a Pastures Protection Board (s. 16o).
Other authorized officer of Board (s. 16o).
Inspector of stock (s. 161).
Veterinary officer of D~rtment of Agriculture (s. 161).
Person authorized by Mamster (s. 161).

C. B. Alexander
Foundation
Incorporation
Act. 1969.

C. B. Alexander Foundation (s. 3).
Chairman of the Foundation (s. 3).

Census Act, 1901.

Government Statistician (s. 3).
Enumerators ( s 4).
Collectors (s. 4).
Officers appointed to collect information (s. 16).
Person duly authorized by Government Statistician (s. 19).
Person otherwise employed under Act (s. 24).

awitable
Collections Act,
1934.

Inspector ( s. 8).
Inspector (s. 10).
Auditor-General (s. 11).

Child Welfare Act,
1939.

Director of the Child Welfare Department (s. 5).
Visitors ( s. 6).
Honorary welfare officers (s. 7).
Honorary lady visitors (s. 7).
Advisory council ( s. 8).
Secretary of advisory council (s. 8).
Inspector ( s. 22).
Delegate of Minister (s. 23).
Officer conductina inquiry (s. 27A).
Principal medical ollicer of Department of Education (L
45).
Officer supervising licences (s. 70).
Secretary, Child Welfare Department (s. 129).
Authorized otficers (s. 144).
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Public Authority

Act

Child Welfare Act, Welfare Services Training Council (s. 182) *.
Subcommittees under Welfare Services Training Council (s.
1939.---cont.
183)
Chairman of the Welfare Services Training Council (s.
185)
Intellectually Handicapped Persons Review Tribunal (s.
44)
Chairman of Intellectually Handicapped Persons Review
Tribunal (s. 44)
Deputy Chairman of Intellectually Handicapped Persons Review Tribunal (s. '44)
Chiropodists
Registration
Act, 1962.

Chiropodists Registration Board (s. 3).
President of the Board (s. 11).
Secretary to the Board (s. 19).

Cinematograph
Films (Australian Quota)
Act, 1935.

Theatres and Films Commission (s. 11).
Chairman of Commission (s. 11).
Deputy Chairman (s. 11).
Person authorized by Commission (s. llo).

Clean Air Act,
1961.•

Air Pollution Advisory Committee (s. 6).
Chairman of the Committee (s. 6).
Subcommittee of Air Pollution Advisory Committee (s. 7).
Under Secretary of Department of Public Health (s. 11).
Department of Public Health (s. 22).
Authorized officer (s. 27).

Regulations.

Air Pollution Control Branch (reg. 9, Form 1, Part B, etc.).
Principal air pollution control engineer (reg. 18).

Clean Waters
Act, 1970.•

Clean Waters Advisory Committee (s. 6).
Chairman of Clean Waters Advisory Committee (s. 6).
Advisory Subcommittees established by Committee (s. 7).
Clean Waters Appeals Board (s. 9).
Chairman of Clean Waters Appeals Board (s. 9).
Deputy Chairman of Clean Waters Appeals Board (s. 9).
Under Secretary.
Closer Settlement Acts

Closer Settlement
Act, 1904.

Crown Solicitor (s. 21).
Under Secretary for Lands (s. 54).

Closer Settlement
(Amendment)
Act, 1907.

Closer Settlement Advisory Boards (s. 2).
Chairman of Closer Settlement Advisory Boards (s. 2).
Deputy Chairman of Closer Settlement Advisory Boards
(s. 2).

Person authorized by Chairman of Closer Settlement Advisory Boards (s. 3).
Closer Settlement
(Amendment)
Act, 1918.

Delegate of Minister (s. 5).

Closer Settlement
Acts Regulations.

The offices in the Department of Lands of:
Under Secretary.
Assistant Under Secretary.
Surveyor-General.

• Authorities constituted under legls!ation not proclaimed to comeinto force as at 30/6/72.
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Deputy Surveyor-General.
Chief Inspector.
Chief Draftsman.
Chief Clerk.
Legal Officer.
Accountant.
Administrator, Parks and Reserves.
Officer-in-Charge, Closer Settlement Branch.
Officer-in-charge, Tenure Branch.
Officer-in-Charge, Transfer Branch.
Officer-in-Charge, Arrears Branch.
Officer-in-Charge, Land Board Offices.
First Clerk, Tenure Branch.
First Clerk, Transfer Branch.
First Clerk, Arrears Branch (reg. 54).

Coal and Oil
Shale Mine
Warkers (Superannuation) Act,
1941.

Coal and Oil Shale Mine Workers Superannuation Tribunal
(s. 15).
Chairman of Tribunal (s. 15).
Registrar ( s. 16).

Coal Industry
Act, 1946.

Joint Coal Board ( constituted by agreement with Commonwealth) (s. 5).
Chairman of the Board (s. 5).
Delegate of Board (s. 9).
Officers and employees of Board (s. 18).
Coal Industry Tribunal (s. 36).
Two assessors appointed by Tribunal (s. 41).
Local Coal Authority (s. 43 ).
Chairman of Local Coal Authority (s. 43A).
Mine Conciliation Committees (s. 48).

Coal Mines
Regulation
Act, 1912.

Coal Mining Qualification Board (s. 6).
Examiners (ss 6 and 21).
Chief Inspector of Coal Mines (s. 23).
Deputy Chief Inspector of Coal Mines (s. 23).
Senior Inspectors of Collieries (s. 23).
Inspector of a district (s. 24).
Inspector of col!ieries ( s. 24) .
Check inspector (s. 54 (gen. rule 39)).
District check inspector (s. 54 (gen. rule 39)).
Electrical check-inspector (s. 54 (gen. rule 39)).
Under Secretary for Mines (s. 35A).
Deputy Chief Inspector (s. 54 (gen. rule 39)).

Coal Mining
Industry Long
Service Leave
Act, 1950.

Administrator of the Coal Mining Industry Long Service
Leave Trust Fund (s. 6).

Cobar Water
Supply Act,
1963.

Cobar Water Board (s. 3).

Commercial
Agents and
Private Inquiry
Agents Act,

President of Board (s. 3).

Secretary to Board (s. 11).
Inspector (s. 34).
Prescribed officer of Police Department (s. 42).

1963.

Commons
Regulation Act,

11911.

Trustees of a common {s. 4).
Chairman of commoners (s. 6).
Senior Tmstee (s. 6).
Delegate of Minister (s. 28A).
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Regulations
(cf. s. 28A).

Under Secretary, Department of Lands.
Assistant Under Secretary.
Surveyor-General.
Deputy Surveyor-General.
Chief Draftsman.
Chief Clerk.
Administrator, Parks and Reserves.
Officers-in-Charge, Tenure Branch, Parks and R.esenea
Branch and Land Board Offices.
First Clerks, Tenure Branch and Parks and Reserves Branch,

Companies Act,
1961.

Corporate Affairs Commission (s. 5) (cf. Acts Nos
1970, and 11, 1971).
Companies Auditors Board (s. 8).
Secretary of Companies Auditors Board (s. 8).
Auditor-General (s. 9).
Investigating Inspector (s. 169).
Delegate of investigating inspector (s. 177).
Official liquidator appointed by Corporate Affairs Commission (s. 231).

3,.

(Cf. seneraUy Secur:lties lndutry Act, 1970.)

Conservation
Authority of
New South
Wales Act, 1949.

The Conservation Authority of New South Wales (s. 4).
Chairman of Authority (s. 4).
Deputy Chairman of Authority (s. 4).
Consumer Affairs Bureau (s. 15).
Commissioner for Consumer Affairs (s. 13).
Acting Commissioner for Consumer Affairs (s. 14).
Consumer Affairs Council (s. 7).
Chairman of Consumer Affairs Council (s. 8).
Commissioner for Trade Practices (s. 45).
Acting Commissioner for Trade Practices (s. 46).
Inspector (s. 16A).
Investigating officer ( s. 16B).
Officer of the Consumer Affairs Bureau (s. SSA).

Conveyancing
Act, 1919.

Deputy Registrar of Deeds (s. 51).
President of Law Society of New South Wales (ss. 206211).
Council of Law Society of New South Wales (ss. 206--211).

Co-operation Act,
1923.

Advisory Council of Co-operative Societies (s. 114).
Presiding Member of Advisory Council (s. 114).
Co-operative Building Advisory Committee (s. 114A).
Co-operative Farms Purchase Promotion Committee (s.
114B).
Chairman of Co-operative Farms Purchase Promotion Committee (s. 114B).
Co-operative Advisory Committees (s. 114c).
Chairman of respective Co-operative Advisory Committees
(s. 114c).
Registrar of Co-operative So;;ieties (s. 115).
Deputy Registrar (s. 115).
Chairman of Co-operative Building Advisory Committee
(s. 114A).

Copeton Dam Act,
1967.

Constructing Authority (Water Conservation and Irrigation
Commission) (s. 2).
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Courts of Petty
Sessions ( Civil
Claims) Act,
1970.

Registrar (ii. 8).
Deputy Registrar (s. 8).
Bailiff (s. 9).

Credit Union
Act, 1969.

Registrar of Credit Unions (s. 94).
Deputy Registrar of Credit Unions (s. 94).
Dele11a.te of registrar (s. 94).
Iosptttors (s. 99).
Credit Union Advisory Committee (s. 101).
Chairman of Credit Union Advisory Committee (s. 101).
Executive member of Credit Union Advisory Committee
(s. 101).

R.egulatiom.

Person deputed by registrar to hear dispute (reg. 37).

Crown Employees
Appeal Board

Crown Employees Appeal Board (s. 3).
Chairman of Board (s. 3).
Additional temporary chairman (s. 3}.
Secretary to the Boa.rd (s. 8).
Officers and employees of Board (s. 8).

Crown Landa
Con10lidation
Act, 1913.

Crown land agent (s. 9).
A~istant Crown land agent (s. 9).
Acting Crown land agent (s. 9).
District surveyors (s. 10).
Land district officers ( s. 10) .
Loc:a1 Land Boards (s. 11).
Chairman of a local Land Board ( s. 11).
Acting Chairman of a local I.and Board (s. 11).
Chairman acting on behalf of local I.and Board (s. lS).
Under Secretary for Lands (s. 17A).
Prescribed officer acting on Minister's behalf (s. 17A).
Trustees of lands reserved or dedicated (s. 26).
Surveyor-General (s. 35).
Surveyor (s. 197).
Person authorized to enter land to be resumed (s. 197).
Closer Settlement Advisory Board (s. 197).

Regulations,

Officer-in-Charge, General Drafting Branch (reg. 4).
Officer-in-Charge, Reserves Branch (reg. 4).
Officer-in-Charge, Deeds Branch (reg. 4).
First Clerk, Reserves Branch (reg. 4).
First Clerk, Deeds Branch (reg. 4).
Offices in Department of Lands of:
Assistant Under Secretary.
D~uty Surveyor-General.
Chief Inspector.
Chief Draftsman.
Chief Clerk.
Legal Officer.
AccountanL
Administrator, Parks and Reserves.
Officer-in-Charge, Tenure Branch.
Officer-in-Charge, Transfer Branch.
Officer-in-Charge, Arrears Branch.
Officer-in-Charge, I.and Board Offices.
First Clerk, Tenure Branch.
First Clerk, Transfer Branch.
First Clerk, Arrears Branch (reg. 4).

Ac:t, 1944.
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Council of Law
Reporting Act,
1969.

The Council of Law Reporting for New South Wales (s.
3).
President of the Council of the New South Wales Bar
Association (s. 3).
President of the Law Society of New South Wales (s. 3).
Chairman of Council of Law Reporting (s. 6).
Deputy Chairman of Council of Law Reporting (s. 6).

Dairy Industry
Act, 1915.

Dairy Produce Factories Advisory Committee (s. SA).
Chairman of Advisory Committee (s. 5A).
Board of Appeal (s. 24).
Chairman of Board of Appeal (s. 24).

Dairy Industry
Authority Act,
1970.

Dairy Industry Authority of New South Wales (s. 8).
Chairman of the Authority (s. 8).
Deputy Chairman of the Authority (s. 8).
·
Delegate of Dairy Industry Authority of New South Wales
(s. 21).

DiUIY Industry Prices Tribunal (s. 42).
C bt1ir= of Tn1mnal (s. 42).
Dep uty Chairman of Tribunal (s. 42).
D alry Industry Artificial Breeding Advisory Board (s. 61).
Chairman of Advisory Board (s. 61).
Regulatiollll.

Secretary of Dairy Industry Authority (reg. 15).
Chief of Division of Animal Industry of Department of
Agriculture (reg. 17).

Dairy Products
Act, 1933.

New South Wales Dairy Products Board (s. 3).
Secretary to Board (s. 4).
Chairman of Board (s. 15).

Dentists Act,
1934.

Dental Board (s. 3).
President of Board (s. 4).
Registrar of Dental Board (s. 5).
Dentists Charges Committee (s. 12A).
Chairman of Dentists Charges Committee (s. 12A).
Inspector ( s. 5).

Department of
Agriculture
Act, 1907.

Department of Agriculture (s. 3).
Minister of Agriculture (s. 2).

Dividing Fences
Act, 1951.

Local land board (s. 9).

Dog Act, 1966.

Member of the Police Force (s. 10).

Domain Leasing
Act, 1961.

Trustees of the Domain (s. 2).

Dormant Funds
Act, 1942.

Commissioner for Dormant Funds (s. 4).
Charity Referees (s. S).
Chairman of Charity Referees (s. 5).

Dried Fruits Act,
1939.

New South Wales Dried Fruits Board (s. 5).
Chairman of Board (s. 5).
Returning officers (s. 6).
Secretary to Board (s. 14).
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Education Act,
1961.

Registration of
Schools
Regulations.
Egg Stabilization
Act, 1971.
Electricity
Commission
Act, 1950.

Secondary Scboohi !lo11rd (s. 7).
Chairman of S«ond:iry Schools Board (s. 7).
Deputy Chairmnn o! Secondacy Schools Board (s. 7).
Board of Senior School Studies (s. 9).
Deputy Chairman of Board of Senior School Studies (s. 9).
Chairman of Board of Senior School Studies (s. 9).
Secretary, Department of Education (reg. 4).
· Director of Secondary Education (reg. 6).
Nominee of Director of Secondary Education (~eg. 6).
Appeals Tn"buoal (reg. 12).
·
Chairman of Tnlmoal (reg. 12).
Poultry Farmer Licensing Committee (s. 8).
Chairman of Poultry Fanner Licensing Committee (s. 9).
Review Committee (s. 31).
Chairman of Review Committee (s. 33).
The Electricity Commission of New South Wales (s. 5).
Chairman of Commission (s. 5).
Vice-Chairman ( s. 5).
Deputy Vice-Chairman (s. 5).
Deputy Commissioner (s. 5).
Electricity supply authority (s. 8).
Technical Joint Committees (s. 22) .
F4u:mce rotnt Committees (s. 22).
CummlUl!e of Review (s. 36).
Jcinl Q.itlllnittees (s. 59).
Appclll Board (s. 69).
Sccrelllry
Appeal Board (s. 69).
Chnirnmn of Appeal Board (s. 69).
Dcpuly Cb:iirman of Appeal Board (s. 72).
D1ill!gnt1? of Commission (s. 99).
Representative of Commission (s. 100).
Chairman of Technical Joint Committee (s. 22).
Presiding member of Finance Joint Committee (s. 22).
Chairman of the Committee of Review (s. 36).
Respective chairmen of three joint committees (s. 59).
Servants of Commission (s. 64).
Delegate of Commission as to objections to promotions

or

(s. 67).

Electricity
Development
Act, 1946.

Regulations
(Electrical
Contractors and
Electricians

Person appointed commissioner by Minister to determine
disputes (s. 98 )_..
The Electricity Authority of New South Wales (s. 5).
Chairman of Authority (s. 5).
Deputy Chairman (s. 6).
Delegate of Authority (s. 35).
Person authorized by Minister (s. 25).
Person authorized by Chairman of Authority.
Electrical Contractors and Electricians Licensing Advisory
Committee (reg. 4).

Licensing

Regulations,
1958).
(Approval of
Prescribed
Electrical
Articles
Regulations,
1952) .

Electrical Approvals Advisory Committee (reg. 4).
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Explosives Act,
1905.

Superintendent of the Explosives Department (a. 28).
Inspectors (s. 38) .
Collector or subcollector (a. 42).
Customs (s. 41).*
Officer of Customs (s. 26).•
Special constables (s. 37).
• Commonwealth lelial•Uoa.

Factories, Sbopa
and lnduatriel
Act, 1962.

Factory and Industrial Welfare Board (s. 62).
Chairman of Board (s. 62).
Welfare committees (s. 64) .
Safety committees (s. 64).
Hairdressers Council (s. lOS).
Retail Trade Advisory Committee (s. 91A).
Chlllrmnn of Retail Trade Advisory Committee (s. 91A) .
Chief Inspector of Factories, Shops and Industries (s. 7).
Jru;pccton (s. 7).
Under Secretary of Department of Labour and Industry
(s. 11 ).
Board of Fire Commissioners of New South Wales (a. 42).

R.eguWioaa

Examiners.

(Hairdl'C81m'S

Licensing
Regulations.)

(Boller aad

Pressure

Boiler inspector (reg. 32).
Board of Reference (reg. 78).
Chairman of Board of Reference (reg. 78).

(Electroplating
Regulatiom.)

Inspector (reg. 16).

(Engine Driven
and Boiler
Attendanta
Certification
Regulations.)

Engine Drivers and Boiler Attendant Examination Board
(reg. 3).

(Timber
Industry
Regulations.)

Chief Inspector (reg. 3).

Vc:Md
Regulations.)

FIIIDl Produce
Agents Act,
1926.

Registrar ( s. 4).
Deputy Registrar (s. 4).
Officers carrying out provisions of Act (s. 4).
Person authorized by registrar (s. 13) .

Farmen Relief
Act, 1932.

Rural Assistance Board (s. 7A).
Chairman of Board (s. 7A).
Director of Board (s. 7A).
Deputy Director of Board (s. 7A).
(Two) Assistant Di.rectors (s. 7A).
Delegate of Board (s. 7P).
Delegate of Director (s. 7P).

Farrer Memorial
Research
Scholarship
Fund Act,
1930.

Trustees of the Fund (s. 3).
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fauna Protection
Act, 1948.

Director of National Parks and Wildlife (s. 6).
Collectors of royalty ( s. 8).
Public school teachers (s. 24).
Field officers of the Department of Lands (s. 24).
Officers and employees of National Parks and Wildlife
Service (s. 24).
Officers and employees of Forestry Commission of New
South Wales on State forests (s. 24).
Stock. inspectors (s. 24 ).
Field officers of the Department of Agriculture (s. 24).
Inspectors of fisheries (s. 24).
Rllll~en appcinted under Metropolitan Water, Sewerage and
D raintigc At:I, I!.124 (s. 24).
f'Ionoruy rongen (8. 24).

Regulatione.

Fauna Protection Panel (reg. 3).
Chairman of Panel (reg. 3).
Deputy Chairman of Panel (reg. 3).
Field Officer of Panel (reg. 3A).
Collector (reg. 5).
Officer-in-Charge of Police Station (reg. 10).
Person authorized by Minhler (reg. 10).
Authorized ranger (u e. 13-) .
Delegate of Director ~ of National Parks and Wildlife
(reg. 3s).
Clerk. of Pct!}' Sessions (reg. 3s).
Officer of Police Force (reg. 3e).

Fertilizers Act,
1934.

Analysts (s. 9).
Inspectors (s. 9).
Chief Chemist of Department of Agriculture (a. 26).

Pirc Brigades
Act, 1909.

Board of Fire Commissioners of New South Wales (s. 7).
President of Board (s. 8).
Representative of Board (s. 26).
Officers and servants of Board (s. 27).
Chief officer of :fire briga des (s. 27).
Superior fire brigude officer (s. 29).
Officers authoriwi by Boa.rd (s. 30).
Member of an "interstate fire briga,de" (s. 32A).
Appeal Committee (s. 40A).
Chairm11.n of Appeal Committee (s. 40A).
Authorized .tire brigade ( s. 41).
Authorized salvage corps (s. 41).

By-laws.

Motor officers (by-law SB).
Medical officer designated by Director-General of Public
Health (by-law 62).

Fisheries and
Oyster Farms
Act, 1935.

Fish Marketing Authority (s. 41A}.
Chairman of Authority (s. 41A).
DeI?uty Chairman (s. 41A).
Vigilante committees (s. 7).
Acclimatization societies (s. 44).
Delegate of Minister (s. BA).
Delegate of Under Secretary of the Chief Secretary's
Department (s. 8A).

Regulatiom.

Under Secretary of the Chief Secretary's Department (reg.
3).
Any clerk of petty sessions (reg. 51).
Director of Fisheries (reg. 178).
Deputy Director of Fisheries (reg. 178).
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Fish River Water
Supply
Administration
Act, 1945.

The Administrator of the Fish River Water Supply (s. 3) •.
Acting Administrator (s. 3).

Fluoridation of
Public Water
Supplies Act,
1957.

Fluoridation of Public Water Supplies Advisory Committee
(s. 4).
Chairman of Advisory Committee (s. 4).
Board of Health (s. 6).
Under Secretary, Department of Public Health (s. 7).

Forestry Act,
1916.

Forestry Commission of New South Wales ("Commissioner"
is the Commission) (B. 5).
(Two) Assistant Commissioners (s. 5).
Secretary to Commission (s. 9A).
Delegate of Commissioner (s. lOA).
Person authorized by Commission to impound (s. 36).
Person authorized by Commission to inspect (s. 38).
Person authorized by Commission to seize and forfeit
(s. 43).

Regulations.

Forest officer (reg. 93).

Friendly Societies
Act, 1912.

Registrar of Friendly Societies (s. S).
Deputy Registrar of Friendly Societies (s. 5).
Delegate of Registrar (s. 5).
Actuary attached to office of Registrar (s. 30).

Gaming and
Betting Act,
1912.

Advisory board (s. 55)
Greyhound Racing Control Board (s. 56c).
Chairman of Board (s. 56c).
Secretary to Board (s. 56E).
Stewards (s. 56HA).

Rules of the
Greyhound
Racing Control
Board.

Executive Officer of Board (rule 20).
Deputy Executive Officer of Board (rule 20).
Authorized member, officer or employee of Board (rule 21).
Other executive officer of Board (rule 21).
Person authorized to conduct investigation (rule 23).
Officer authorized by Board (rule 25).

Geographical
Names Act,
1966.

Geographical Names Board of New South Wales (s. 3).
Secretary to Board (s. 4).
Counsellor to Board (s. 6).

Government

Government Insurance Office of New South Wales (s. 3).
General Manager of Office (s. 3).
Deputy General Manager (s. 3B).
Delegate of General Manager (s. 3B).
Committee to determine reserve funds (s. 15).
Auditor-General (s. 15).

Insurance

1927.

M

Government
Railways Act,
1912.

Commissioner for Railways.*
Collector of tolls (s. 27).
"Other officer" of the Commissioner (s. 30).
Committee of Review (s. 41J).
Officers investigating accidents (s. 61).
Assessors holding investigation (s. 63).
Examineis (s. 69).

Board of examiners (s. 71).
Officer at head of branch (s. 75).
Promotioos Committee (s. 76A).
• Cf Tramport (Dhislon of Paned.om) Act, 1932.
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Government
Railways Act.

1912-cont.

Government Relief
Administration

Chairman of promotions committee (s. 76A).
Chief staff officer ( s. 76A.).
Senior officer (s. 76A.).
Officer-in-charge of railway station (s. 83).
Officer-in-charge of workshop, etc. (s. 83).
Appeals Board (s. 87).
Chairman of Appeals Board (s. 87).
Vice-Charman of Appeals Board (s. 87).
Secretary to Appeals Board (s. 90).
Board administering Government Railways Superannuation
Account (s. 110).
Chairman of Board administering superannuation account
(s. 110).
Actuary to Board administering superannuation account (s.
115).
Authorized officer (s. 134n).
Director of Government Relief (s, 2).

Act. 1930.
Grafton-Kyogl.e
to South
Brisbane
Railway
Agreement
Ratification Act.

Railway Council (cl. 4).
Commissioner for Railways (cl. 4).
Chairmen ( from Commonwealth, New South Wales and
Queensland) (cl. 4).
Deputy Chairman (cl. 4).

1924.

Schedule.
Grain Elevators
Act, 1954,

The Grain Elevators Board of New South Wales (s. 7).
Chairman of Board (s. 7).
Deputy Chairman (s. 7).
Committee of Review (s. 31).
Chairman of Committee of Review (s. 31),
Delegate of Grain Elevators Board of New South Wales (s,

55).

Loan Certificato
Regulations.

Registrar of Securities (reg. 6),
Secretary of Board (reg. 6).

Grain Elevators
(Election)
Regulations.

Returning officer (reg. 6).
Scrutineer (reg. 31).
Person authorized by Returning Officer (reg, 33).

Habitual Criminals

Adult Probation Service (s. 9).

Act. 1957.
Height of
Buildinp
(Metropolitan
Police District)
Act, 1912.

Height of "Building Advisory Committee (s. 4n).
Chairman or Committee (s. 4B),
Deputy Cbntrman (s. 4B).
Height of Buildings Advisory Panel (s. 4B).

Higher Education

New South Wales Advanced Education Board (s. 5}.
Chairman of Advanced Education Board (s. 5).
Advisory committees established by Advanced Education
Board (s. 7).
New South Wales Universities Board (s. 9).
Advisory Committees established by Universities Board (s.

Act. 1969.

11).
P

13927-7

K6111
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Higher Education
Act, 1969

New South Wales Higher Education Authority (s. 13).
Corporate college of advanced education (s. 16).
Principal officer of a college of advanced education (s. 16).
College of advanced education within a Government Department (s. 17).
Delegate of corporate college of advanced education (s. 21).

-<:Ont.

Horse-Breeding
Act, 1940.

Chief Veterinary Surgeon of Department of Agriculture (s.
4).
Veterinary officer employed in Department of Agriculture
(s. 5).

Veterinary surgeons (s. 9).
Appeal Board (s. 9).
Panel of referees (s, 9).
Inspectors under Stock Diseases Act, 1923 (s. 15).
Horticultural
Stock and
Nurseries Act,
1969.

Director-General of Department of Agriculture (s. 8).
Deputy Director-General of Department of Agriculture (s.
22).
Chief of 1he Division of Horticulture of Department of
Agriculture (s, 11).

Housing Act,
1912 and
Housing Act,
1941.

The Housing Commission of New South Wales (s . .S).
Chairman of the Commission (s. S).
Deputy Chairman of the Commission (a. 5).
Commissioners (s. S).

Housing
Improvement
Act, 1936.

Secretary to Body Corporate (s. 8).

Housing
Indemnities
Act, 1962.

Administrator of Housing Indemnities (s, 10).
Deputy Administrator of Bowing Indemnities (1. 10).

Housing of the
Unemployed
Act, 1934.

Homes for Unemployed Advisory Committee (s. 14.A.).
Chairman of Committee (s. 14A).
Acting Chairman of Committee (s, 14A).

Hunter District
Water, Sewerage
and Drainage
Act, 1938.

The Hunter District Water Board (s. 7).
President of Board (s. 7).
Vice-President of Board (s. 7).
Deputy Chairman (s. 21).
Secretary to Board (s. 26).

Hunter Valley
Conservation

The Hunter Valley Conservation Trust (s. 4).
Chairman of the Trust (s. 4).
Deputy Chairman of the Trust (s. 4).
Trustees (s. 4).
Ac:ting Chairman (s. 5),
Sec.rc.Ln.ry to Trust (s. 6) .
.Assc~mcnt Board (s. 7).
Chairman of Assessment Board (s. 7).
Commissioner of Soil Conservation Service (s. 11).
Local Land Board (s. 13).
Forestry Commission (s. 31).

Trust Act,

1950.

Hunter Valley .
Flood Mitigation Act, 1956,

Assessment Board (s. 17).
Chairman of Board (s. 17).
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Industrial
Arbitration
Act, 1940.

Industrial Registrar (s. 125).
Deputy Industrial Registrar (s. 125).
Senior conciliation commissioner (s. 15).
Conciliation commissioners (s. 15).
Special commissioners (s. 17A).
Conciliation committees (s. 18).
Chairman-of each committee {s. 15).
Special Board (Demarcation Board) (s. 37).
Chairman of Special Board (s. 37).
Accountant to Commission (s. 33).
Inspectors (s. 127).
Electoral Commissioner for New South Wales (s. 111J).
Returning Officer (s. 11 lJ).

Regulations.

Poll clerks (reg. 19).
Scrutineers (reg. 19).
Officer of Department of Labour and Industry (reg. 127).
Registrar of Metropolitan District Court (reg. 129).

Inebriates Act,
1912.

Director of State Psychiatric Services (s. 24).
Person deputed by Director of State Psychiatric Services
(s. 24 ).
Commissioner of Corrective Services (s. 13).
Visiting Justice (s. 13).
Supervising Board of inebriates (s. 29).

Inflammable

Chief inspector of inflammable liquids (s. 21).
Inspectors (s. 21).

Liquid Act,
1915.
Inscnlled Stock
Ac~ 1902.

Agent-General of New South Wales in London (s. 14).
Agents for purpose of this Act (s. 14).

Irrigation Act,
1912.

The Water Conservation and Irrigation Commission (s.

Junee Water
Supply
Administration
Act, 1915.

Administration of the Junee Water Supply (s. 3).
Deputy administrator of Junee Water Supply (s. 3).

King George V

Trustees of Foundation (s. 3).
Chairman of Foundation (s. 4).

and Queen Mary
Materna] and
Infant Welfare
Foundation
(Amendment)
Act, 1968.
Ku-ring-gai
Chase Act,
1961.

4)

Chairman of the Commission ( s. 4).
Deputy Chairman of Commission (s. 4).
Commissioners (s. 4).
Deputy Commissioners (s. 4).
Se.cretary to Commissioner (s. SA),
Board constituted for purposes of s. 11E.
Chairman of Board under s. llE.
Commission of Inquiry (s. 20).
President of Commission of Inquiry (s. 20).
Executive Board (s. 20).
Any prescribed officer (s. BA).

Trustees of Ku-ring-gai Chase (s. 4).
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Land Aggregation
Tax Management Act.
1971.•

Public 'Authority
Commissioner o( Lnnd Agyn:gation Tax (s. 4).
Delegate of Co.mmissioou (s. 6).
Board constituted under a. 50.
• Act No. 18, 1971, proclaimed to come Into effect on1Y as to sa.
1-1 and ParU I and ll of Scbcdulo

Land and
Valuation Court
Act, 1921.

Regi11trar of Court (s. 6).
Assistant registrar ( s. 6).

Land Development Contribution Management Act, 1970.

State Planning Authority of New South Wales (s. 13).
Valuer-General (s. 40).
Official valuer (s. 40).
Officer appointed under Valuation of Land Act, 1916 (s.
40).
Prescribed servant of State Planning Authority (s. 56).
Servant of Authority who is holder of or person acting in
a prescribed office (s. 56).
Secretary of Authority (s. 57).
Appeals Board (s. 59).
Person actins in ndministration of Act (s. 64).
Person np])Dinh:d or employed in administration of Act
(s. 64).

Regulations.

Accountant (reg. 8).
Second-in-Charge, Land Development Contribution Section
(reg. 8).
Senior inquiry clerk (reg. 8).
Senior investigation am! examination clerk (reg, 8).

Landlord and

Fair Rents Boards (s. 9).
Rent Controller (s. 11).
Clerk of a Fair Rents Board (s. 13).

Ten:int

(An1eqdmmt)
Act, 1948.

Land Tax
Management
Act, 1956.

Commissioner of Land Tax (s. 4).
Assi~tant Commissiooer of Land Tax (s. 4).
Board constituted under s. SO.

Law Reform
Commission
Act, 1967.

Law Reform Commission (s. 3).
Chairman of Law Reform Commission (s. 3).
Deputy Chairman of Law Reform Commission (s. 5),
Commissioners (s. 3).
Executive member (s. 6),

Legal Assistance
Act, 1943.

Public Solicitor ( s. 3).

Legal
Practitioners
Act, 1898.

Barristen Admission Board (s. 4).
Examiners (s. 7).
Taxing officer (s. 22).
The Law Society of New South Wales ( s. 3).
The Council of the Law Society (s. 82A).
The Solicitors' Statutory Committee (s. 75).
Chairman of Solicitors' Statutory Committee (s. 75).
Board of Gov,rno~ of Law Foundation (fund) (s. 44B}.
Chairmnn of Boo.rd of Governors (s. 44B).
1-egnl Aid Committee (s. 4).
Reglon:il committees (s. 4).
Local Committees (s. 4).
Other committees (s. 4).
Legal Aid Manager (s. 4).
Delegate of any committee (s. 4),
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Library Act,
1939.

Library Board of New South Wales (s. 3).
Principal Librarian of New South Wales (s. 3).
Executive member of Board (s. 3).
Chairman of Board {s. 3).
Deputy Chairman of Board (s. 3).

Regulations.

The Secretary, Ministry of Cultural Activities (reg. 2).

Library of
New South
Wales Act,
1969.

The Council of the library of New South Wales (s. 5).
President of Council (s. 6) .
Deputy President of Counl:il (1. 6).
Principal Librarian (s. 7 ).

Regulations.

Authorized officer (reg. 2).
Standing Committee (reg. 11).
Other committees (reg. 13).
Subcommittees (reg. 13).
Accounting officer of library (reg. 16).
Officer or employee of library (reg. 24).
Officer authorized by Council (reg. 25).

Liquefied Petroleum Ga.a Act,
1961.

Testing officers (s. 4).

Regulations.

Liquefied. Petroleum Oas Installers' Licensing Committee
(reg. 6).
·
Chairman of Committee (reg. 6) .
Actina Chairman of Committee (reg. 11).

Liquor Act, 1912.

District licensing inspectors (s. 119).
District licensing subinspectors (s. 119).
Superintendent of Licenses (s. 119 (le)).
Special Inspectors (s. 121A).

Liquor (Amendment) Act.
1919.

Licenses Reduction Board (s. 8).
Chairman of Licenses Reduction Board (s. 8).
Secretary to Licenses Reduction Board (s. 8).

Local Government Act, 1919.

Local G overnment Boundaries Commission (Pt lJA).
CbairmlUl of Commission (s. 15A).
Acting Chairman (s. 15A) .
Boundaries Commission Panel (s. 15B),
Local Government Grants Commission (s. 218A).
Chairman of Grants Commission (s. 218A).
Acting Chairman of Grants Commission (s. 218A),
Grants Commission Panel (s. 2188).
Parking Advisory Committee (s. 270D) .
Chairman of Parking Advisory Committee (s. 270o).
Deputy Chairman of Parking Advisory Committee (s.
2700).
Local Government Appeals Tribunal (s. 342AV).
Senior Chairman of Tribunal (s. 342Aw).
Acting Senior Chairman of Tribunal (s. 342Aw).
Board of Appeal (s. 342AX).
Chairman of Board of Appeal (ss. 342AX and 342eB).

Local Government Ordinance
No. 4, clause 32
"Staff Matters".

Local Government Building lnspecton' Qualification Committee.
Chairman of Local Government Building Inspectors' Quall•
fication Committee.
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Local Government
Ordinance No.
4, Clause 32
"Staff Matters".

Local Government Clerks and Auditors' Examination Committee.
Local Government Electrical Engineering Examination
Committee.
Local Government Engineerin~ Examination Committee.
Local Govemment Gas En_gmeering Examination Committee.
Local Government Health Inspectors' Examination Committee.
Local Government Town and Country P lanning Committee.
Local Government Valuers' Committee..
Chllirman of Local Government Valuas' Committee.

--cont.

Ordinance No. 28
Local Government Grants
Commission
(cf. s. 218A Of
Act).

Under Secretary, Department of Local Government (cl. 2).
Local Government Association of New South Wales (cl. 2).
Person authorized by governing body of Local Government
Association (cl. 2).
Shires Association of New South Wales (cl. 2).
Person authorized by governing body of Shires Association
(cl. 2).

Local Government
and Other
Authorities
(Superannuation) Act, 1927.

Local Government Superannuation Board (s. 16).
President of Board (s. 16).
Deputy President of Board (s. 16).

Lord Howe Wand
Act, 1953.

Island Committee (s. 7).
Chairman of Committee (s. 7),
Electoral officers ( s. 8) .
Lord Howe Island Board (s. 4).
Chairman of Board (s. 4).
Vice-Chairman of Board (s. 4).
Minister for Lands (s. 19).
Minister for Lands (s. 20).

Lord Howe Island
(Elections)
Regulations.

Returning officer (reg. 8).
Substitute returning officer (reg. 9).
Deputy returning officer (reg. 10).
Poll clerk (reg. IO).
Scrutineers (reg. 13).

Lord Howe Island
(General)
Regulations.

Person appointed by Board (reg. 23).

Lotteries and Art
Unions Act,
1901.

Delegate of Minister (s. 15A).
Auditor-General (s. 12).

Macquarie University Act.
1964.

The Macquarie University (s. 6).
Council of University (s. 10).
Chairman of Council (s. 13).
Chairman of any committees of Council (a. 13).
Convocation (s. 14).
Standing Committee of Ccrnvoc:ntion (s. 14).
Other committees of Convocntion (s. 14).
Cbnncellor of University (s. 15).
Oep-uty Chancellor (s. 16).
Vlce-Chancellor (s. 17).
Delegate of Council (s. 22).
Visitor of university (s. 30).

-
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By-laWL

Finance Committee of Council (ch. ill).
Buildings and Grounds Committee al Council (ch. ill).
Council (ch. ill).
Registrar (ch. V).
Deputy Vice-Chancellors (ch. YI),
Bursar (ch. YI).
Deputy Registrar (ch. XVI).
Professors, other teaching staff and other staff and officen
(ch. Yil).
College of Arts and Sciences (ch. X).
Librarian (cb. XV).
Discipline Committee ( ch. XV).
Residential colleges (ch. XVI).

Regu]atiom
governing
Academic
Senate.

Academic Senate (reg. 1).
Chairman of Academic Senate (reg. 4).

Regulatiom
governing tho
organiz.atiOD
of schools.

Schools within the College of Arts and Sciences (reg. 1).
Head of a scbool (reg. 2).
Standing cnmmittee of each school (reg. 12).
Chairman of standing committee of a school (reg. 12a).

McGarvie Smith

McGarvie Smith Institute (s. 3).
Chairman of trustees and members (s. 7).
Secretary of McGarvie Smith Institute (s. 15).
Treasurer of McGarvie Smith Institute (s. 15),

Main Roads
Act, 1924.

Commissioner for Main Roads.•

Maintenance

Collector of Maintenance (s. 67).
Deputy Collector of Maintenance (s. 67).
Assistant Collectors of Maintenance (s. 67).
Delegate of Collector (s. 69),

Marginal Dahy
ParmsReccnstruction.

The Authority (agreement with Commonwealth in Schedula
to Act).

Institute
Incorporation
Act, 1928.

• Ct. Transport (Division of Functions) Act, 1932.

Act,196f.

Scheme
Agreement

Ratification

Act, 1971.

Maritime
-1935.

Act,

The Maritime Services Board of New South Wales (s. 3 ).
President of Board (s. 3).
Vice-President of Board (s. 3).
Deputy Vice-President (s. 3).
Commissioners ( s. 3).
Delegate of Board (s. 3).
Port of Newcastle Advisory Committee (s. 4).
Chairman of Port of Newcastle Advisory Committee (s. 4).
Advisory Committees- for ports other than Port of Newcastle
(s. 4A),

Joint committee as to transfer of works, etc., in Port of
Newcastle (s. 13B).
Chairman of joint committee as to transfer of works, etc.,
-in Port of Newcastle (s. 13B).
Joint committees (similar to that under s. 13B) (s. 130).
Joint committee as to transfer of works, etc., in Port of
Jlotany Bay (s. 131).
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1935--cont.

Public Authority
Chairman of joint committee as to transfer of worb, etc.,
in Port of Botany Bay (s. 131).
Secretary of Maritime Services Board (s. 13T).
Harbour master (s. 36.\).
Appointee of harbour m!l.S1er (s. 36A),
Committee of Review (!1. 240).
Persons appointed to enter into agreements (s. 24N).
Authorized officer or employee of Board (s. 30B).

Water Traffic
Regulations

Officer of Board appointed to inspect vessel (reg. 11 ) .
Officer of Board (reg. 13).
Officer (reg. 13).
Member of Police Force (reg. 13).
Sacretn.ry of Boa.rd ( reg. 20).
Deputy Secretary of Board (reg. 20),
As!listllnt Secretary of Board (reg. 20).
Ac.u.n11. Deputy Secretary (reg. 20).
A(!llns Assistant Secretary (reg. 20).

Marketing of
Primary
Products Act.
1927.

State Marketing Bureau (s. 25).

Regu]atimia.

Returning officer (reg. 1).
Scrutineers (reg. 20).
Egg Marketing Board for the State of New South Wales
(reg. 42).
Chairman of Egg Marketing Board (reg. 42).
Deputy Chairman of Egg Marketing Board (reg. 42).
Secretary to Egg Marketing Board (reg. 42).
Chief Accountant to Egg Marketing Board (reg. 42).
Assistant Accountant to Egg Marketing Board (reg. 42).
Internal Auditor to Egg Marketing Board (reg. 42).
General Manager to Egg Marketing Board (reg. 42).
Assistant General Manager to Egg Marketing Board (reg.
42).
Rice Marketing Board for the State of New South Wales
(reg. 43 ).
Chairman of Rice Marketing Board (reg. 43}.
Committee of Rice Marketing Board (reg. 43).
Wine Grapes Marketing Board for the Shires of Willimbong, Wade and Carrathool (reg. 45).
Chairman of Wine Grapes Marketing Board (reg. 45).
Committee of Wine Grapes Marketing Board (reg. 45}.
Banana Mnrll:eting Board for the State of New South Wales
(reg. -46) .
Chairman of Banana Marketing Board (reg. 46).
Committee of Banana Marketing Board (reg. 46).
Lemon Marketing Board for the State of New South Wales
(reg. 56).
Committee of Lemon Marketing Board (reg, 56).
Chairman of Lemon Marketing Board (s. 7 (2) of Act).
Tobacco Leaf Marketing Board for the State of New South
Wales (reg. 57).
Chairman of Tobacco Leaf Marketing Board (reg. 57).
Committee of Tobacco Leaf Marketing Board (reg. 57).
Central Coast (New South Wales) Citrus Marketing Board
(reg. 58).
Chairman of Central Coast (New South Wales) Citrwl
Marketing Board (reg. 58).
Committee of Central Coast (New South Wales) Citrus
Marketing Board (reg. 58).

-N.S,W.
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Act
Marketing of

Primary Products Act,
1927-cont.
Regulations (as
to the Barley

Marketing
Board).

Barley Marketing Board for the State of New South Wales
(reg, I).
Chairman of Barley Marketing Board (reg. 3).
Deputy Chairman of Barley Marketing Board (s, S).
Secretary of Barley Marketing Board (reg. 6).

Regulations made
upon the
recommendation
of the Grain
Sorghum
Marketing Board
for the State of
New South Wales.

Grain Sorghum Marketing Board for the State of New
South Wales (reg. 1).
Chairman of Grain Sorghum Marketing Board (reg. 3).
Deputy Chairman of Grain Sorghum Marketing Board (rea.
S).
Secretary of Grain Sorghum Marketing Board (reg. 6).

Meat Industry

The Metropolitan Meat Industry Board (s. 8),
Chairman of Board (s. 8).
Office~ and servants of Board (s. 9),
Inspector of Board (s. 9A),
Veterinary officen (s. 9A),
Officer authorized by Board (s. 21).
Person approved by Minister (s. 21c).
Person authorized by Board (s. 22Q).
Member of Police Force (s. 28).
Special constable (s. 28).
Officer within meaning of Pure Food Act, 11108 (1. 28).

Act, 1915.

By-laws re the

Officer authorized by the Board (by-law 19).

Public Abattoir
and the Meat
Hall at
Homebush Bay
and the Public
Saley11rds 11.t
Flemingjon and
HomebU5h Bay.
Meat Industry
Authority Act,
1970.

New South Wales Meat Industry Authority (s. 7).
Chairman of New South Wales Meat IndustrY Authority, (s.

Regulations.

Meal lmpeC-tor approved by Chief of Division of Animal
Indmtry in Department of .Agriculture (reg. 15).

Medical
Practitioneni
Act, 1938.

New South Wales Medical Board (s. 5).
President of Board (s. 6).
Secretary to Board (B. 13).
Investigating Committee (s. 27A),
Cbalnnan of JnVcAtigating Committee (s. 27A),
D!Bciplinary tribunal (!. 28).
Ch1tliman of tribunal Is. 28).
Deputy Chairman of tribunal (s. 28).
Director of State Psychiatric Services (s. 30).
Medical Practitioners Charges Committee (s. 34).

Mental Health
Act, 1958,

Dfrec:tor-Gcncrnl of State Psychiatric Services (a. 7),
Dfrm:tor of Sto.to Psychiatric Services (s. 7).

7).

Deputy Chairman of New South Wales Meat Industry
Authority (L 7).
Inspectors (s. 14).
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Mental Health
Act, 19S~nt.

Deputy Director of State Psychiatric Senicea (L 7).
Medical superintendent (s. 8).
Deputy medical superintendent (s. 8).
Member of Police Force (s. 12).
Mental health tribunals (s. 13).
WeHare officers (s. 34).
Official visitors (s. 35),
Con1>1Jltative Committee to make recommendations as to
mbjtction of patients to operation, etc.. of lcocotomy
(s. 108).

Chief Clerk in the Protective Division of the Snpreme
Court of New South Wales (s. Sl).
Metropolitan
Traffic Act,
1900.

Commi~loner for Motor Transport.•
Comln£.ssionc:r of Police (s. 6).
Members of the Police Force (a. 6).
Superintendent of Traffic (s. 6).

Metropolitan
Water, Seweraac
and Drainase
Act, 1924.

The Metropolitan Water Sewerage and Drainage Board
(s. 7).
President of Board (s. 8).
Vice-President of Board (s. 8).
Temporary (Deputy) Chairman (a. 20A).
Secretary to B011rd. (s. 26).
Committco of rnview to investigate financial pGlitioa of.
Board (s. 68).
Medical Officer of the Board (cl, 31).
Deputy Secretary ( cl. 31 ) •
Assistant Secretary ( cl. 31).
Chief Clerk ( cl. 31).
Assistant Chief Clerk (cl. 31).
Engineer-in-Chief (cl. 1 ).
Inspector (cl. 1) •
Assistant Secretary of the Board (ct lA).
Chief Clerk of Board ( cl. IA) .
Assistant Chief Clerk of Board (cl. lA).
N.S.W. Examining Board for Plumbers, Gasfittcn and
Drainers (cl. 5).
Board of Examiners of Managers (s. 6).
Board of Examiners of Engine Drivers (1.. 13).

• Cf. State Transport (Co-ordination)

By-law 13.

By-law 14.

Mines lniipection
Act, -1901.

A_.,,,,.. Act,,

Wnrdl:ll {1. 19),

Rules for the
Conduct of
Examinations
and the Quall•
tications of
Applicants for
Mine Managers'
Certificates of
Competency.

Assessor (s. l~ ).
Chief JJUpcctor of Mines (a. 32).
Deputy Chief Inspector of Mines (s. 32).
Senior Inspector of Mines (s. 32).
Electrical inspector of mines (s. 32).
Inspectors of mechanical engineering (a. 32).
Other inspectors of mines (s. 32).
Government Geologist (s. 77).
Geological rnrveyors (s. 77).
Under Secretary for Mines (s. 78).
Officer of the Department of Mines (rule 13).
Board of Examiners (rule 17).
Chairman of Board of Examiners (role 17).

1"'-
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Racuc
-Act, 192'.
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Committee of district (s. 11 ).
Superintendent of central rescue station (s. 12).
Instructors (s. 13).
Permanent rescue corps (s. 14).
Member of rescue corps (s. 14).
Mines Rescue Board {s. 4A),
Chairman of Board (s. 4B).
Dcl~te of Board (s. 4G),
Committee of a district (s. 11).
Superintendent (s. 12).

loliDe Sllblidem:e
Compensalioa
Act, 1961.

Mine Subsidence Board (s. S).
Chairman of Board (s. S).
Delegate of Board (s. 7).
Secretary of Board (s. 12).

Mming Act, 1906.

Warden (s. 6). ·
Wardens' courts (s. 131).
Registrar, Department of Mines, Sydney (s. 6).
Deputy Registrar, Department of Mines, Sydney (1. 109)..
Mining Registrar (s. 6).
Mining engineers (s. 6).
Mining appraisers (1. 6).
Clerks, bailiffs, etc. (s. 6).
Prospecting Board (1. 40).
Officer appointed to inquire and report (s. 116).
Mining surveyor (s. 120).
Person authorized to inspect (s. 120).

Miohuyof
T rampart
- Act. 1932.

Minister of Transport (an office of the Executive Government) (s. S). Cornmwiioner of Police ( s. 11 ) .
Dd ctnte of Commissioner (s. 11) .

Motor Tndlic

CornmI5!1ioner for Motor Transport.•
Traffic Branch. of Police Department ( s. 2B) .
Commissioner of Police (s. 2c).
Members of the Police Force (s. 2c).

Act. 1909.

• Cf. State Tran,port (Co-ordlaatlon) Amelldmcnl Act, 19A

Regnl.,..._

Motor Vebiclc
Driving

mlrUcmD
Act,1961.

Prescribed officer (s. 12).
Person authorized for testing of driven (reg. 34).
.
Authorized officer (reg. 42).
_
Officer-in-charge of place where vehicle is impoUIIIW
(reg. 58).
Officer authorized to inspect veh.icles (reg. 93 ).
Person authorized to emmlnc lag book (reg. 132a).
Department of Motor Transport.•
Commissioner for Motor Transport.t
Commissioner of Police (s. 2).
Delegate of Commissioner of Motor Transport (s. 12).
Prescribed persons (s. 14).
• Cl.. Tnn,port (D!Tlllon of Fulletlom) Furtbet Amendmall ....
1952, a. 4.
__ t State Tranaport (Co-ordlllatloll) Amendment Act, 1954, •· 5.

Mot« Vcibiclel
(Third Party
Insurance) Act,

15M2.

Nominal defendant (s. 29).
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Museum of
Applied Arts
and Sciences
Act, 194S.

The Trustees of the Museum of Applied Arts and Sciences
(s. 3 ).
President of the Trustees of the Museum of Applied Arts
and Sciences (s. 8).
Delegates of trustees (s. 13).
Advisory committees for branches of Museum (s. 13).

Natimial
Fitness Act,
1971.

NnUontll Fitness Council of New South Wales (s. 3).
Director of National Fitness (s. 3).
Chairman of Council (s. 8).
Deputy Chairman of Council (s. 8).
Advisory Committees (s. 12).

National Parks
and Wildlife
Act, 1967.

Director of National Parks and Wildlife (s. 4.)
Officers and employees administering( a) this Act;
(b) Fauna Protection Act, 1948; and
(c) Wild Flowers and Native Plants Protection Act,
1927 (s. 5).
National Parks and Wildlife Service (s. 5).
Delegate of Minister (s. 7).
Delegate of Director of National Parks and Wildlife
Advisory Council (s. 9).
Chairman of National Parks and Wildlife Advisory Council
(s. 9).
Local committees (s. 11).
Aboriginal Relics Advisory Committee (s. 33A).
Park ranger (s. 33M).
National Parks Advisory Committee of Architects (s, 40).
The Government Architect (s. 40).
An architect employed in Government Architect's Branch of
Department of Public Works (s. 40).
Prescribed person (s. 41n).

Regulations
as to pounds,
impounding
and related
matters.

Pound-keeper (reg. 3).
Impounding officer (reg. 3).

Regulations as
to procedure
for calling
of meetings
of a local
committee, etc.

Local committee (reg. 2).
Chairman of committee (reg. 2).
Deputy chairman of committee (reg, 2).
Secretary of committee (reg. 2).

National: Relief
Fund Act, 1914.

National Relief Board of New South Wales (a. 2).
President of Board (s. 2).
Public Trustee (s. 3).

'Ihe National

The National Trust of Australia (New South Wales) (s. 3).
Council of the National Trost (s. 6).
Under Secretary, Department of Local Government (s, 9).
Director-General of Education (s. 9).
Executive of Council (s. 12).
President of the National Trust (s. 13).
Vice-Presidents of the National Trust (s. 13).
Secretary of the National Trust (s. 13).
Treasurer of the National Trust (s. 13).

Trust of
Australia
(New South
Wales) Act,
1960,
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The Maritime Services Board of New South Wales.
Secretary of Board (s. 8).
Inspectors (s. 16).
Shipwright surveyors (s. 17).
Engineer surveyors (s. 17).
Assessors (s. 18).
Examiners (qualified masters, etc.) (s. 74).
Examiners (qualified engineers) (s. 78).
Committees of advice to recommend special exemptions
(s. 109c).
Chief officer of customs (s. 125).•
Harbour Mbl.<r (s. 145).
Licensed pilot employed by State (s. 149).
• Commonwealth lcpilatlon.

New South Wales
Government
EnginCCring
and Ship
Building
Undertaking
Act, 1943.

State Dockyard Board of New South Wales (s. S).
Chairman of Board (s. S).

New South Wales
State Can=
Council Act,
1955.

New South Wales State Cancer Council (s. 3).
Chairman of Couocil (s. 8).
Deputy chairman of Council (s. 8).

New South Wales
Institute of
Psychiatry Act,
1964.

The New South Wales Institnte of Psychiatry (s. 3).
The New South Wales Institnte of Psychiatry House Committee (s. 15).
Chairman of Institnte (s. 5).
Deputy chairman of Institnte (s. S).

New South Wales

The Board of 0<11'<fll!llll of the New South Wales State
Conservatorium of Mwic (a. 3).

State Con•

Vice-Chairman of Board (s. 5).
Deputy Director of Board (s. S).

Delegate of Board (s. 13).

Advisory committees (s. 10).

Cancer Investigation Committee (a. IOA).

servatorium of
Music Act,

1965.
New South

WalesQueensland

Border Rivera

The Dumaresq-Barwnn Border Rivers Commission (Agreement in Schedule to Act).
Commissioner of that Commission.

Secretary of that Commission.

Act, 1947.

Noxious
Insects Act,

1934.

Pastures protection board (s. 5).

Person authorized by Minister or board (s. 8).
Officer, servant, agent or contractor of Mimster or Board
(s. 8).

Noxi.0111
Microbes
Act, 1900.

Person authorized by Minister (s. 18).

Noxious
Trades Act,
1902.

Board of Health (,. 4 ).
Officer of the Board (s. 9).
Any person authorized by Board (s. 9),
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Nurses
Registration
Act, 1953.

Nurses Registration Board (s. 4).
Chairman of Board (s. 5).
Registrar of Board (s. 13).
Delegate of Board (s. 19).
Officer of the Public Service (s. 19).
Assistant Registrar (s. 13).

Regulations.

Examination Committee (reg. 17).
Director of Maternal and Baby Welfare, Department of
Public Health, Sydney (reg. 30).

Obscene and
Indecent
Publications
Act, 1901.

State Advisory Committee on Publications (s. 31).
Chairman of Committee (s. 31).
Deputy-chairman of Committee (s. 31).
Certain officers of police force (s. 14).
National Literature Board of Review.•
• Cf. Commonwealth Customs (National Literature Board of Review)
RcgU)ations made under Commonwealth Clllton:is Act 1901.

Optical
Dispensers
Act, 1963.

Optical Dispensers Licensing Board (s, 4).
Chairman of Board (s. 12).
Secretary to Board (s. 18).

Optometrists
Act, 1930,

Board of Optometrical Registration (s. 5).
Chairman of Board (s. 5).
· ·.·
·
Under Secretary, Department of Public Health (s. 5).
Registrar (s. 12).
_

Parliamentary
Electorates
and Elections
Act, 1912.

Electoral Commissioner for New South Wales (s. 21A).
Electoral Districts Commissioners (s. 6),
Chairman of any meeting of Commissioners ( s. 8).
Electoral inspector (s. 25).
Electoral registrar (s. 25).
Divisional returning officer (s. 36).
Returning officers ( s. 77) •
Assistant returning officer (s. 75A).
Deputy returning officer (s. 15).
Substitute returning officer (s. 75A).
Poll clerk (s. 87).
Scrutineer (s. 90).

Parole of
Prisoners
Act, 1966.

Parole Board (s. 3).
Chairman of Board (s. 3).
Deputy Chairman of Board (s. 3).

Pastures

Pastures protection boards (s. 5).
Chainnan of pastures protection board (s. 5).
Deputy chairman of a board (s. 5).
Veterinary inspectors (s. 21).
Temporary inspector (s. 22).
Permit officer (s. 23).
Secretary to a board (s. 24).
Ranger ( s. 24).
Rabbit inspector and other officers (s. 24).
Local land board (s. 42).
Controlling authority of a public watering-place (s. 69).
Caretaker of a public watermg-place (s. 71).
Dingo destruction board (s. 97).
Chairman of dingo destruction board (s. 97).
Secretary of dingo destruction board (s. 98).
Registrar of Brands (s. 148).
Delegate of Minister (s. 170A).

Protection
Act, 1934.
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Pay-roll
Tax Act,
1971.

Commissioner of Pay-roll Tax (s. 4).
Assistant Commissioner of Pay-roll Tax (11. 4).
Deputy Commissioner of Pay-roll Tax (s. 4).
Delegate of Commissioner (s. 4).
Officer of the Public Service (s. 40).

Periodic
Detention of
Prisoners
Act, 1970.

Commissioner of Corrective Services (s. 6) .
Community Committees (s. 10).
Chairman of a Community Committee (s. 10).

Permanent
Building
Societies
Act, 1967.

Registrar of Permanent Building Societiu (s. 107).
Deputy Registrar (s. 107).
lnspecto1'3 (s. 114) .
Permanent Bw1ding Societies Advisory Committee (s.
117).
Chairman of committee (s. 117).

Petroleum
Act, 19S5.

Registrar, Department of Mines, Sydney (s.38) .
Wimka's court (s. 57) .
Secretll{)' of the Water Conservation and Irrigation Commiuian (s. 63).
Government Geologist (s. 72).
Geologist of Department of Mines (s. 72).
Inspector (s. 74).
Other officer authorized by Minister (s. 74).

Petroleum
Products
Subsidy
Act, 1965.

Authorized officers (s. 6).
Delegate of Minister (s. 16).

Petroleum
(Submerged
I.ands)
Act, 1967.

Designated Authority (s. 16) .
Delegate of Designated Authority (s. 16).
Inspector (s. 125).

Physiotherapists
Registration
Act, 1945.

Physiotherapist Registration Board (8. 3).
President of Board (s. 10).
Secretary to Board (s. 18).

Pipelines
Act, 1967,

Registrar, Department of Mines, Sydney (s. 41}.
Inspectors (s. 59).

Pilotage
Act, 1971.•

Board of Review (s. 44).
Chairman of that Board (s. 44).
Prescribed person (s. SO).

Poisons
Act, 1966.

Poisons Advisory Committee (s. 6).
Chairman of Committee (a. 6) .
Director-General of Public H ealth (s. 29).
Authorized medical officer of Department of Public Health
(s. 29).
Medical Committee (s. 30).
Analyst (s. 40).

Regulations.

H ealth surveyor (reg. 32).
Authorized officer of an animal welfare organization (reg.
32) .
Person approved by Under Secretary to approve storage
facilities for drugs of addiction (reg. SS).
Member of the Police Force (reg. 59) .

Police Offences
Act, 1901.

Special. constables (s. 101).
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Police Offences
(Amendment)
Act, 1908.

Special constables (s. 15).

Police Regulation
Act, 1899.

Commissioner of Police (s. 4).
Deputy Commissioner of Police (s. 4A).
Senior Assistant Conunwioner of Police (s. 4e).
(Other) Asaistant Commissioners of Police (a. 4e).
Superintendents of Police (s. S).
Inspectors of Police (s. S).
Sergeants of Police (s. 6).
Constables of Police (s. 6).
Women police employed as special constables (s. 27M),

Potato Growers
Licensing Act,
1940.

Director-General of Agriculture (s. 3).
Inspector (s. S).

Poultry Processing
Act, 1969.
Regulations.
Prevention of
Cruelty to
Animals Act,
1901.
Regulations re
Livery Stables.

Inspector (reg. 10).
Special constable (s. 3).

Officer-in-charge of police station (reg. 1).
Health inspector (reg. I).
Persons authorized by Minister (reg. 1).
An officer (reg. 4).

Regulations re
Riding Schools.

Officer-in-charge of police ~tation (reg. 1).
Health inspector (reg. 1).
Person authorized by Minister (reg. 1),
An officer (reg. 4).

Prevention of
Cruelty to
Animals
(Kennels)
Regulations.

Officer-in-charge of police station (reg. 3).
Health inspector (reg. 3).
Person authorized by Minister (reg. 3).
An officer (reg. 6).

Prevention of
Cruelty to
Animals
(Animal
Boarding
Establishment)
Regulations.

Officer-in-charge of police station (reg. 3).
Health inspector (reg. 3 ).
Person authorized by Minister (reg. 3).
An officer (reg. 6).

Prices Regulation
Act, 1948.

Prices Commissioner (s. 4).
Assistant Prices Commlssioner (s. 5).
Delegate of Comtnh51oner (s. 55).

Prickly-pear Act,
1924.

Prickly-pear Destruction Commissioner (s. 4).
Deputy Commissioner (s. 4).

Regulations.

Prescribed person (s. 7A).
Crown Solicitor (reg. 28e).
Offices in the Department of Lands of:
Under Secretary.
Assistant Under Secretary.
Surveyor-Genera!.
Deputy Surveyor-General.
Chief Inspector.
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Prickly-pear Act,
1924.
Regulations-cont.

Prisons Act, 1952.

Regulations.

Public Authoricy
Chief Clerk.
Legal Officer.
Officer-in-Charge, Transfer Branch.
Officer-in-Charge, Arrears Branch.
Officer-in-Charge, Tenure Branch.
First Clerk, Transfer Branch.
First Clerk, Arrears Branch.
First Clerk, Tenure Branch (reg. 26),
Commissioner of Corrective Services (s. 6).
Deputy Commissioner of Corrective Services ( s. 6).
Prison medical officer ( s. 9) .
Government medical officer (s. 9).
Visiting justice ( s. 10).
Governor of Prison (s. 18).
Department of Corrective Services (s. 48A),
Person in charge of any lock-up or police station (s, 42).
Any prison officer (reg. 13).

Prison officer authorized by Governor of prison (reg. 23).
Chaplains to the prisoners (reg. 55).
Assistants of chaplain ( reg. 57).
Parole officer (reg. 69).
Officers of the Crown (reg. 92),
Persons nominated to conduct classes by Commissioner of
Corrective Services (reg, 106).

Public Accountants
Registration
Act, 1945.

Public Accountants Registration Board (s. 3).
Chairman o[ Board (s. 5).
Secretary to Board (s. 15).

Public Defenden
Act, 1969.

Public Defenders (s. 3).
Under Secretary of Department of the Attorney-General and
of Justice (s. 4).
Assistant Under Secretary (s. 4).
Prescribed officer (s. 4).
Public Solicitor ( s. 4).
Solicitor employed in office of Public Solicitor (s. 4).

Public Health Act,
1902.

Board of H~ltb ( s. 6).
President of Boll.Td (s. 7).
Director Ocoerul of Public Health (s. 7).
Medical officer of health (s. 18).
Assistant medical officer of health (s. 49A).
Secretary to Board (s. 24).
Chief medical officer of the Government (s. 30.t.).

Public
Instruction
Act, 1880.

District Council (s. 18A).

Public
Instruction

Inspector (s. 11).
Medical officer ( s. 11) .
Attendance officer (s. IS).

(Amendment)

Act, 1916.
Public Parks Act,
1912.

Trustees of any pa rk or place of public recreation, convenience, health or enjoyment (s. 4).
Delegate of Minister (s. 14).

Regulations
(cf. s. 14).

Under Secretary, Department of Lands.
Assistant Under Secretary,
Surveyor-General.
Deputy Surveyor-General.
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Public Parks Act.
1912.
Regulations( cf. s. 14)
cont.

Chief Draftsman.
Chief Clerk.
Administrator, Parks and Reserves.
Officer-in-Charge, Parks and Reserves Branch.
First Clerk, Parks and Reserves Branch.

Public Roads,
Act, 1902.

Delegate of Minister (s. 6A).
Persons authorized by Commissioner for Main Roads (s.
30).
Specified officer (s. 19).

Regulations.

Under Secretary of Department of Lands (reg. 11).
Assistant Under s ~actary (reg. 11).
Surveyor-Gcnernl (reg. 11).
Deputy Surveyor-General (reg. 11).
Chief Draftsman (reg. 11).
Chief Clerk (reg. 11).
O!lker-in-Charge, Roads Branch (reg. 11).
Officer-in-Charge, Land Board Offices (reg. 11).

Public Service
Act. 1902.

Public Service Board (s. 7).
Chairman of Board (s. 7).
Deputy Chairman of Board (s. 7),
Public Service Inspector (s. 9).
Delegate of Board (s. 11).
Salartes Committees (s. 14A).
Examiners (s. 27).
Promotions committee (s. 49A).
Permanent Head of a Department (a. 49A).
The Paying Officer (s. 64}.

Regulations-Department of
Agriculture and
Forestry
Commission.

Committee to investigate applications for temporary employment (reg. 137).
Lecturers and other officers at-Hawkesbury Agricultural
College, Wagga Agricultural College, Yanco Agricultural
Research Station (reg. 366A).

RegulationsDepartment of
Education
Teaching
Service.

Classifiers' Committee (reg. 371).
Chairman of Classifiers' Committee (reg. 371).
Promotion Lists Committee (reg. 377).
Chairman of Promotion Lists Committee (reg. 377).

Regulations-Department of
Public Works.

Dredge Service (reg. 284-302).
State Dockyard, Newcastle (reg. 304-305).

RegulnLion5,D i:pnrtmcnt of
Technical
Education.

Qualifications Committee (reg. 427B).
Chairman of Qualifications Committee (reg. 427B).

Regulations-The Treasury
Government
Printing Office.

The Government Printer (reg. 187).
Reading Staff (reg. 187).
Parliamentary Night Staff (reg. 187).
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Public Service
Act, 1902conL

State Contracts Control Board (reg. 199).
Chairman, State Contracts Control Board (reg. 199).
Manager, Government Stores Department (reg. 199),
Deputy Manager, Government Stores Department (reg.
199).
Tender Committee (reg. 206).
Assistant Managers of Government Stores Department
(reg. 206).
Light, Heat and Power Committee (reg. 241).
Clothing Factory Branch, Government Stores Department
(reg. 258).

Regulotkio11-

Th<i Tr<ru;ury
Stores, Plant
and Requisites
State Contracts
Control Board
and Government
Stores
Department.

Public Trustee
Act, 1913.

The Public Trustee (s. 5).
Public Trust Office (s. 7),
Deputy Public Trustee (s. 6).
Agent of Public Trustee (s. 10).

The Public,
Trusts Act,
1897.

Trustees of land temporarily reserved (s. 1).
Trustees of land dedicated, etc. for public purpose (s. 3).
Delegate of Minister (s. lOA).

Regulations
(cf. s. IOA),

Under Secretary. Department of Lands.
Assistant Under Secretary.
Surveyor-General.
Deputy Surveyor-General.
Chief Draftsman.
Chief Clerk.
Administrator, Parks and Reserves.
District Surveyor.
Officer-in-Charge, Parks and Reserves Branch.
First Clerk, Parks and Reserves Branch (reg. 2).

Public Works
Act, 1912.

'"The Minister" as constructing authority (s. 4).
Sheriff (s. 65).
Crown Solicitor (s. 103).
Surveyor (s. 128).
Valuator (s. 128).

Pure Food Act,
1908.

Board of Health (s. 16).
President of Board of Health (s. 51).
Person authoriz.ed (s. 22).
Advisory committee (s. 6).
Pr.eirident of advisory committee (s. 6).
Cb:iirman of advisory committee (s. 7).
Government analysts (s. 27).
Director-General of Public Health (s. SIA).

Radioactive Sut,..
stances Act.
1951.

Radiological Advisory Council (s. 4).
Chairman of Council (s. 4).
Advisory committees (s. S).
Inspectors (s. 7).
Under Secretary, Department of Public Health (s. 11).

Real Property
Act, 1900.

Registrar-General.•
Department of the Registrar-General (s. S).
Deputy registrars-general (s. S).
Examiners of Titles (s. 5).
Sheriff (s. !OS).
Bailiff of District Court (s. 105).
• Cf Rea:latratlon of Blrthl,, Deathl and Man1aae1 Act. ..,_
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Regional
Organisation
Act, 1972,

Advisory council (s. 5).
Chairman of council (s. 20).
Executive officer of a region or district (s. 10).
Advisory committees (s, 20).
Executive officers ( s. 23).

Registration of
Births, Deaths
and Marriages
Act, 1899.

Registrar-General (s. 4).
District re:1iistrars (s. 6).
Assistant district regi.strars (s. 6).
Deputy district registrar (s. 6).
Officer-in-charge of police station (s. 27A).
Coroner (s. 29).
Justice or justices of the peace (s. 29).

Registration of
Deeds Act,
1897.

Registrar-General's appointee or appointees as deputy or
deputies (s. 4).
Clerk (s. 15).

Registration of
Stock Brands
Act, 1921.

Registrar of brands {s. 4).
Deputy registrars of brands (s. 4).

River Murray
Waters Act,
1915.

Contracting government, authority or person (s. 23).
Commissioner (s. 27).
Deputy Commissioner (s. 27).
Arbitrator (s. 30).
The River Murray Commission and four Commissioners
(agreement in Flr!I Schedule to Act).
President of the Commission (agreement in First Schedule
to Act).

River and
Foreshores
Improvement
Act, 1948.

Rivers and Foreshores Improvement Board (s. 8).
Chairman of Board (a. 8).
Irrigation Agency of Rural Baok of New South Wales
(s. 24).

Road Maintenance
(Contribution)
Act, 1958.

Commissioner for Motor Transport (s. 5).
Authorized officer (s. 6).
Officer for time being in cha.rge of records under Act (s.
13).

Officer for time being in charge of records under Motor
Traffic Act, 1909 (a. 13}.
Royal Commisliions Act, 1923.

Royal Commission (s. 5),
Chairman of commission (s. 5).
Deputy chairman of commission (s. 5).

Rural Bank of
New South
Wales Act, 1932,
and Government Savings
Bank Act, 1906.

Rural Bank of New South Wales (s. 6 of Government
Savings Bank Act, 1906).
Commissioners (s. 4 of Rural Bank of New South Wales
Act, 1932).
President of the Bank (s. 42 of .Rural Bank of New South
Wales Act, 1932).
Deputy President (s. 6 of Rural Bank of New South Wales
Act, 1932).
Deputy Commissioners (s. 6 of Rural Bank of New South
Wales Act, 1932).
Delegate of the Commissioners (s. 10 of Rural Bank of New
South Wales Act, 1932).

213
Act

Ru.ml Bank of
New South
Wnles Act,
1932, and
Government
Saving., Bank
..Act, 1906---cooL

:Rural Workers
ACeitmnlodation

Act. 1926.

Public A.uthority
General Bank Department (a. 23 of Government Savinp
Uruik Act, 1906).
Govc::mment Agency Department (s. 70H of Government
SllVings Bank Act, 1906) conducting functions conferred
under latter Act on Rural Bank in respect of following
agenciesAdvances to Settlers Agency (s. 70HH) •
Building Relief Agency (s. 70z).
Rural Recoll!truction Agency (s. 70rr).
Government Guarantee Agency (s. 70MM).
Government Housing Aseocy (s. 70KK).
Homa Building Scheme Agency (s. 70x).
Irrigation Agency (s. 70QQ).
Rural Industries Agency (s. 70on).
Closer Settlement Agency (s. 70vv).
Soldiers Families Housing Agency (s. 70:z:z).
Rural Workers Accommodation Advisory Committee (s.
12.A).
Chairman of Committee (s. 12.A).

:Scaffolding
and Lifts
Act, 1912.

Chief ln1peetor of Scaffolding and lifts (s. S).
Inspectors (s. S).
Boards of Reference (s. SA).
Chairman of each Board of Reference (s. SA).

:Secood-hand
Motor Dealers
Act, 19S6.

Commissioner for Motor Transport (s. 2).
Commissioner of Police (s. 8).
Delegate of Commissioner for Motor Traffic (1. 17).

:Securities

Corporate Affairs Commission (being the Commiaaioner
for Corporate Affairs) (s. S).
(Two) Assistant Commissioners for Corporate Affairs
(s. S).
lnspecton; (s. SDA).

Industry
Act, 1970.

: Sheriff Act,
1900.

Sheriff (s. 3).
Deputy Sheriff (s. 8).
Special bailiffs (s. 10).

: Softwood Forestry
Agreement Act,
1968.

Australian Forestry Council (cl. (a) in preamble to Agreement in Schedule to Act with Commonwealth).

. Soil Conservation
Act, 1938.

Com.misssioncr of the Soil Conservation Service (s. 4) .
Deputy Commlu ioncr of Soil Conservation Service (s. 4).
Assessment Bonrd (s. 18A).
Chairman of Asse!Sment Board (s. 18A),
Advisory Committee (1. 23).
Catchment Areas Protection Board (s. 32) .
Chairman of Catchment Areas Protection Board (s. 32) .
Deputy Chairman of Catclunent Areas Protection Board
(s, 32).

: Solicitor
General
1969.

Her Maje5!Y's Solicitor General (s. 2).
Deputy Solicitor General (a. 2).

Act.
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Act
Solicitors

Admission
Rules
(Supreme

Solicitors Admission Board (rule 5).
Secretary of Board (rule 8).
Examiners (rule 8).
Joint Examinations Board (rule 19).

Court).
South-west
Tablelands
Water Supply
Act, 1941.

Administrator of the South West Tablelands Water Supply
(s. 3 ).

Delegate of administrator (s. 3).

Stamp Duties
Act, 1920.

Commissioner of Stamp Duties (s. 8).
Assistant Commissioner of Stamp Duties (s. 8).
Deputy Commissioners of Stamp Duties (s. 8),
Inspectors (s. 8).
Registrar of Probate Division of Supreme Court (s. 117),

State Brickworks
Act, 1946.

State Brickworks (s. 2),
Officer-in-charge of State Brickworks (s,_ 9).

State Coal
Mines Act,
1912.

State Mlpc5 Control Authority (s. 13).
Cbain rnm of Authority (s. 13).
Direc.lor of State Coal Mines (s. 14A),
Delegate of Minister (s. 14A).
Delegate of State Mines Control Authority (s. 15).
Committee constituted at each State coal mine (s. 14B).
·
Chairman of Committee (s. 14B).

Stnle D evell>l)-

Development Corporation of New South Wales (s. 4),
Investigating committees (s. 6).
Chairman of Committee (s. 6).
"Minister for Decentralization and Development" (s. 9).
Director, Department of Decentraliz.alion and Development
(s. 4).

ment 11:nd
Country
Indu!triCI
Assistance
Act, 1966.
Inscribed Stock.
and Debenture
Regulations.

Department of Decentralization and Development (reg. 2).
Registrar of Stock (reg. 2).
_
Assistant Registrar of Stock (reg. 2).
Deputy Registrars of Stock (reg. 2).
Duly authorized official (reg. 15).
Accredited officer of Auditor-General's Department (reg.
72).

State
Emergency
Services and
Civil Defence
Act, 1972.

Director of State Emergency Services and Civil Defence
(s. 3).
Local contro11er for any local government area (s. 8).
Controller for any region, sub-region or other diviaion,
(s. 7).
Authorized officers (s, 9).
Committees (s. IO).
Delegate of Director (a. 11).

State Lotteries
Act, 1930.

Director of State Lotteries (s. 7).

State Planning
Authority
Act, 1963.

The State Planning Authority of New South Wales (s. 4)Chairman of Authority (s. 4).
Associate Chairman of Authority (s. 4).
Director of Authority (s, 4).
Sef\lants of Authority (s. 4) .
Delegate of Authority (s. 6).
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State Planning
Authority Act,
1963---cont.

Advisory commiUce (s. 15).
Chairman of cpmmitlee (s. 15).
Subcommittee ( s. lS ).
Chairman of subcommittee (s. 15).
Rc:gional planning committcc:s (s. 23).
Cb1:1lnnan of a regional planning committee (s. 23).
Delegate of Authority (s. 69).

Regulation1.

Delegates of specific powers (reg. 5).

State Planning
Authority
Loans
Inscribed Stock
and Debenture
Regulations.

Registrar of Stock. (reg. 2).
Assistant Registrar of Stock (reg. 2).
Secretary of the Authority (reg. 2).
Accredited officer of the Auditor-General's Department
(reg. 71).
Authorized officer (reg. 71).
Deputy Registrar of State Planning Authority of New South
Wales. (Inscribed Stock (Form 29, etc.).)

State Pollution
Control Com-

State Pollution Control Commission (s. 6).
Director of State Pollution Control Com.mission (s. 6).
State Pollution Control Technical Advisory Committee

State Tileworb
Act, 1947.

State Tileworks (s. 2).
Person authorized to DlBllllge tileworks (s. 2A).
Officers, etc. (s. 3).
Officer-in-charge of State Tileworks (s. 9).

State Transport
( Co-Ordination)
Amendment
Act, 1954.

Commissioner for Motor TraDllport (s. S).

Stock Diseases
Act, 1923.

Board of Tick Control (s. 5).
Chairman of Board (s. 5).
Advisory committees (s. 5),
lnspectol'5 (s. 6).
Veterinary surgeon inspectors (s. 17A).
Chief of the Division of Animal Industry of Department of
Agriculture (s. 19B).
Director-General of Agriculture (s. 21B).
Deputy Director-General of Agriculture (s. 21B).
Examiners (s. 21A).
Registrar of brands (s. 19c).
Deputy re~trar of brands (s. 3),

Regulations.

District Veterinary Officer (reg, 140).
Veterinary officer employed in Department of Agriculture
(reg. 26).
Veterinary inspector under Pastures Protection Act, 1934
(reg. 26).
Chief Veterinary Surgeon of Department of Agriculture
(reg, 26).
Government Veterinary Officer (reg. 94c).
Approved person (reg. 105B).
Inspector for purposes of reg. 75A.
Approved tester (reg. 128c).
Authorized tester ( 128c).
Inspector for time being holding office of Chief of Divisioo
of Animal Industry (reg. 128P).

mission Act,
1970.

(s. 18).
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Stock Foods and
Medicines
Act, 1940.

Under Secretary of Department of Agriculture (s. S).
Stock Medicines Board (s. 12).
Chnlr.mn.n of Board (s. S).
ln!peotors (s. 20).
Analysts (s. 20).
Bacteriologists (s. 20).

Suitors' Fund
Act, 1951.

The Under Secretary of the Department of the AttorneyGeneral and of Justice (s. 4).

Superannuation
Act, 1916,

State Superannuation Board (s. 70).
President of Board (s. 70).
Denuty president (s. 73 ).
Secretary to Board (s. 82).
Delegate of Board (s. 82).
Chief medical officer of the Government (s. 11A).

Survey
Co-ordination
Act, 1919.

Surveyor-General (s. 4).
Person authorized by Surveyor-General (s. 11).

Surveyors
Act, 1929.

Board of Surveyors of New South Wales (1. 4).
President of Board (s. 4).
Acting-president of Board (s. 6).
Registrar of Board (s. 7).
Examiners (s. 20).
Chief Surveyor of the Department of Lands (s. 10).
Officers to administer Act (s. 7).
Persons authorized by Board (s. 18).
Registrar of Land and Valuation Court (s. 26).
Person duly authorized (s. 29).

Swine Branding
Act, 1940.

Registrar (s. 3).
Deputy registrar (s. 3).
Inspector under Stock Diseases Act, 1924 (s. 13).
Assistants (s. 13).

Swine Compensation A ct, 19:28.

Chief Veterinary Surgeon of Department of Agriculture
(s. 8).
Nominee of Minister (s. 7).
Commissioner of Stamp Duties (s. 14).

Sydney Cove
Red,i:velQ?menl Au thority
Act, 1968.

Sydney Cove Redevelopment Authority (s. 4).
Chairman of Authority (s. 4).
Director of Authority (s. 4).
Deputy Chairman of Authority (s. 4).
Advisory committees (s. 26).
Chairman of advisory committee (11. 27).
Authorized person (s. 43).
Delegate of Authority (s. 4S).

Sydney Cove
Redevelopment Authority

Authorized employee (reg. 2).
Registrar of Securities (reg. 2).

Loan

Certificate
Regulations.
Sydney Fann
Produce
Market
Authority
Act, 1968,

Sydney Farm Produce Market Authority (s. 4).
Chairman of Authority (s. 4).
Deputy Chairman of Authority (s. 4).
Servants of Authority (s. 6).
Advisory committees (s. 12).
Staff joint committee (s. 16).
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Produce
Market
Authority
Act, 1968-cont.

Public Authority

Chairman of Staff Joint Committee (s. 16).
Finance Joial Committee (s. 20).
Chairman of Pinn.nee Joint Committee (s. 20).
Delegate of Authority (s. 43).

Sydney Farm
P roduce Market
Authority Loan
Certificate
Regulations.

Authorized employee (reg. 2).
Registrar of Securities (reg. 2).

City Markets
Regulations.

Authorized employee (reg. 6).

Sydney Harbour
Bridge (Administration) Act,
1932.

Commissioner for Main Roads.•
Officer of Commissioner for Main Roads (s. 13),
Officer of Public Service (s. 13).
Officer of Commissioner for Railways (s. 13 ).
Officer of Commissioner for Government Transport (s, 13).
Officer of Commissioner for Motor Transpon (s. 13).
Authorized member of Police Force ( s. 13) .
• Cf Transport (DivWon of Functlo111) Act, 1!132.

Regulations.

Officer of Department of Local Government and Highways
(reg. 3).

Sydney Harbour
Transport Act,
1951.

The Sydney Harbour Transport Board (s. 4).
Chairman of Board (s. 4).

Sydney Harbour
Trust Act,
1901.

Maritime Serviee.~ Board of N.S.W. (s. 27).
Committee of Review (s, 77e),
Officers collecting tolls, etc. (s. 71).

Sydney Opera
House Act,
1960.

Sydney Opera House Executive Committee (s. 3).

Sydney Opera
House Trust
Act, 1961.

The Sydney Opera House Trust (s. 3).
Chairman of Trust (s. 10).
Committees established by Trost (s. 12).
Trustees (s. 6).

Sydney Sports
Ground and
Sydney Cricket
Ground
Amalgamation
Act, 1951.

Tl118tees (s. 2).

Sydney University
Settlement
Incorporation
Act, 1959.

The Sydney University Settlement (s. 3).

Taronga
Zoological
Park Act,
19S6.

Treasurer of Settlement (s. S).
Executive Committee (s. 6) .
Secretary of Settlement (s. 7).

Trustees of Taronga Zoological Park (s, 3).
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Teaching
Service Act,
1970.

Education Advisory Commission of New South Wales
(s. 4).
Chairman of Education Advisory Commission of New South
Wales (s. 10).
Advisory committees appointed by Education Advisory
Commission of New South Wales (s. 13) .
Director-General of Education (s. 16).
Delegate of Director-General of Education (s. 18).
Staff inspectors in the Teaching Service (s. 23).
Inspectors of schools in the Teaching Service (s. 23).
Supervisors in the Tc:ndtlns Service (s. 23).
Assistant supervisors in Ibo Teaching Service (s. 23).
Temporary employee in the Teaching Service (s. 24).
Promotions committee for each division of the Teaching
Service (s. 29).

Education
Advisory
Commission
Regulations.

Electoral Commissioner (reg. 4).
Secretary of the Commission (reg. 14). ·

Technical
Education
Act, 1949.

Director of Technical Education (s. 6).
Deputy Director of Technical Education (s. 6).
(Two or more) Assistant Directors of Technical Education
(s. 6).
Technical Education Advisory Council (s. 8).
Chairman of Advisory Council (s. 8).
Vocational Instruction Advisory Committee (s. 10).
Chairman of Advisory Committee (s. 10).
Technical Education District Council for Technical Education Di:rt:rict of Newcastle (s. 11).
Advisory ~ mmittees {s. 13).
Boards of Jrtudy ( s. 13).
Technical Education district councils (s. 13).
Statutory Trustees of Funds specified in Schedule to Act
(s. 3).

Technical Educa•
tion Trust Fun.di
Act, 1967.
Textile Products
Labelling Act,
1954.

Analyst (s. 6).

Theatres and
Public Halls
Act, 1908.

Person appointed by Minister (s. 13A.),
Person authorized to inspect (s. 13B).
Censor (s. 26c).
Appeal authority (s. 261).
Member of Police Force (s. 26HA).
Under Secretary of the Chief Secretary's Depampent (s.
26w).
Inspector ( s. 29).

Therapeutic Goods
and Cosmetics
Act, 1972.•

Therapeutic Goods and Cosmetics Advisory Committee

Tobacco Leaf
Stabilization
Act, 1967.

(s. 7).

Chainnan of Committee (s. 9).
Subcommittees (s. 11).
Under Secretary of Department of Health (s. 19).
Inspector ( s. 29).
Analyst (s. 39).
The State Board (i.e., Tobacco Leaf Marketing Board under
Marketing of Primn:ry Products Act, 1927) (s. 8).
Chairman of the State Board (s. 11).
Local land board (s. 20).
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Regulations.

District Surveyor (reg. 3).
Chairman of local board (reg. 3).

Totalizator Act,
1916.

Any member, officer, agent or servant of a racing club (cf.
s. 2) (ss. 9 and 9A).
Committee or executive body of racing club (s. 9A).

Secretary of racing club ( s. 9A).
Inspectors (s. 18).
Under Secretary and Comptroller of Accounts, The
Treasury (s. 16A).
Totalizator (Offcourse Betting)
Act, 1964.

Totalizator Agency Board (s. 3).
Chairman of Board (s. 3).
Committees constituted by Board (s. 7).
Delegate of Board (s. 7).
General Manager of Board (s. 9).
Secretary of Board (s. 9).
Officers and agents (s. 9).
Permanent, temporary or casual employees (s. 9) .
Offices, branches or agencies ( s. 14) .
Inspectors under Totalizator Act, 1916 (s. 19).

Tow-truck Act,
1967.

Delegate of Com.missioner for Motor Transport (s. 19).
Specified person (s. 21) (regulations).

Regulations.

Authorized officer (reg. 2).
Prescribed officer ( reg. 7).
Senior Clerk in charge of records (reg. 7).
Member of the Polf~e Force (reg. 9).
Commissioner for ~fotor Transport (reg. 4).

Trade Union Act.
1881.

Registrar of Registry of Trade Unions (s, 26). •
• Ct. Indwlrial Arbitration Act, 191:2, aJ to appointment of
Industrial Registrar.

Traffic Safety Act,
1970.

Traffic Safety Council (s. 4).
Chairman of Traffic Safety Council (s. 4).
District traffic safety committees (s. 3).
Executive Director of Traffic Safety (s. 7).
Officers or servants (s. 7).

Transport Act,
1930

Officers investigating accidents ( s. 63) .
Assessors (s. 63).
Persons holding formal investigation (s. 63).
Commissioner for Government Transport (s. 103).
Commissioner for Motor Transport ( s. 103).
Selectors of candidates for admission to service under Act
(s. 103).
Examiners (s. 103).
As to each of the respective Departments of Government
T ransport and of Motor Transport:
Heads of Staff Branch.
Heads of a branch.
Promotions committees.
Chairman of promotions committees (ss. 104, 104A,
104B, 104c).
"Officer-in-charge for the time being" (s. 110).
Appeal Board (s. 114).
Chairman of Appeal Board (s. 114).
Vice-Chairman of Appeal Board (s. 11Sa).
Secretary to Appeal Board (s. 115B).
Collector of Char.ges (s. 117).
Superintendent of Police for Traffic (s. 149).
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Pnm:lions) Act,
1932.

Public Authority

Comminioncr of Police (s. 149).
A uthoriud Inspector (s, 164).
Transport Appeal Collrt (s. 167).
Inspectors (s. 214).
Officer, employee or agent of Commissioner for Government Transport (s. 219A).
Special constable (s. 222).
Assistants (s. 229).
Secretary to the Commissioner for Government Transport (s, 251).
Authorized officer ( s. 243).
Prescribed officers of the Public Service (s. 26.S).
Traffic Advisory Committee (s. 266).
Chairman of Traffic Advisory Committee (e. 266).
Transport Advisory Committee (s. 270).
Chairman of Tnm~rt Advisory Committee (s. 270).
Other committees {,. 2,70).
Chairman of those other committees (a. 270).
Department of Railways (s. 3 ).
Department of Main Roads (s. 3),
The Commissioner for Railways (s. 7).
Assistant Commiuioner for Railways (s, 8).
Deputy Comml!!Sioner for Railways (s. 13).
Deputy Assistant Commissioner for Railways (s. 13).

[Cf. State
Transport
( Co-Ordination)
Ame.pdment
Act, 1954.]

The Commissioner for Main Roads (s. 7).
Assistant Commissioner for Main Roads (s. 8).
Deputy Commissioner for Main Roads (s. 13).

Transport
(Division of
Functions)
Amendment
Act, 19S2.

Deputy Commissioner of Government Transport (s. 10).

[Cf, State
Transport
(Co-Ordination)
Amendment
Act, 1954.]

~=on

Functions)of
Further
Amendment
Act, 19S2.

Commissioner for Government Trnn1port (8, 4).
Department of Motor Transport (s. 4) .
Department of Government Tramport (s. 4).

[Cf. State
Transport
( Co-Ordination)
Amendment
Act, 19S4.]
Trnruport
Employees
Rct:lrement
Benefits
Act, 1967.

Transport Retirement Board (s. 32).
Chairman of Board (s. 32).
Deputy Chairman (s. 34).
Delegate of Board (s. 43).
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University
Colleges Act,
1900.

University of
Newcaatlo
Act, 1964.

Public Authority

The University of Sydney (s. 6),
Senate (of twenty-six fellows) (s. 7).
Chairman of Senate (s. 12).
ChnnceUor of University (s. 10).
Dtpu1y Chancellor of University (s. 11),
Viee-ctruncellor (being "the Principal") (s. 4).
Visitor of the University (s. 17).
Chairman of the Professorial Board (s. 9A).
Examiners (s. 20).
Profes.sors, tutors, officers and servants of University (s. 14).
College or educational establishment instituted for promotion of literature, science or art and authorised to issue
degree or diploma c;ertilk:ates (s. 22).
Treasurer of the Unh•ersicy (s. 27).
Licensed tutor or master of a boarding-house (s. 31).
Board of Secondary School Studies (s. 32A).
Chairman of Board of Sec:ondary School Studies (s. 32.A.).
Deputy Chairman of Board of Secondary School Studies
(s. 32A).
Advisory Coom;il as to college established outside metropolitan area (s. 43).
The University of Newcastle (s. 4).
Council of the University (s. 8).
Chairman of the Council (s. 13).
Committees of the Council (s. 13).
Chairman of committees of the Council (s. 13).
Convocation (s, 14).
Standing Committee of Convocation (s. 14),
Other Committees of Convocation (s. 14).
Chnm:itllor of the 1JniVl:mty (s. 15).
·
Deputy Chancellor of lhi= University (s. 16).
Vice-Chancellor of the University (s. 17).
Delegate of Council of the University (s. 23),
Visitor of the University (s, 31).
Joint Committee (s. 34).

University of
New England
Act, 1953.

The University of New England (s. 4).
Council of the University (s. 10).
Omitmnn of Council of University (s. 13).
Stnndlng Committee of the Council (s. 14).
Chairman of Standing Committee of the Council (s. 13).
Convocation (s. 15).
Standing Committee of Convocation (s. 15).
Other Committees of Convocation (s. 15},
Chancellor of University (s. 16).
Deputy Chancellor of University (s. 17).
Vice-Chancellor of the University (s. 18).
Deans (s. 22).
Professors (s. 22).
Lecturers ( s. 22) .
.Ex.ttmJners (s. 22).
01her officers and servants ( s. 22).
DtleQute of Council (s. 23).
Department of External Studies (s. 31),

University of
New South
Wales Act,

The University of New South Wales (s. 5).
The Council (s. 8).
Chairman of Council (s. 11).
Chancellor of the University (s. 10).
Deputy Chancellor of the University (s. 10).
Any committee of the Council (s. 16).
Deans (s. 14).
Professors ( s. 14).

1968.
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University of New
South Wales
Act, 1968---cont.

Lecturers (s. 14).
Other officers and employees of the University (s. 14),
Vice-Chancellor (and principal) (s. 15).
Delegate of the Council (s. 16).
Branches, departments and colleges of University (s. 18).
Authorized residential colleges or halls of residence within
or residential colleges affiliated with the University (s.
18).
Approved person conducting student hostels and residential
accommodation (s. 18).
Authorized college or educational establishment ( s. 18).
Treasurer to the university ( s. 23).
Members of faculties (s. 8).
Members of board of studies (s. 8).

Valuation of
Land Act,
1916.

Valuer-General (s. 8).
Valuers (s. 9).
Valuation Board of Review (s. 36A).
Chairman of a Board of Review (s. 36A).
Deputy Chairman of a Board of Review (s. 36A).
Valuation Board of Review panel (s. 36B) .

Veterinary
Surgeons Act,
1923.

Board of
President
Registrar
Inspector

Regulations.

Examiners appointed by Minister (reg. 46).
Director-General of Agriculture (reg. 46).

War Service
Land Settlement Act,
1941.

War Service Land Settlement Boards (s. 2A).
Chairman of each board (s. 2A).
Classification Committee (s. 4).
Chairman of Classification Committee (s. 4).
Under Secretary for Land (s. Bo).
Prescribed officer ( s. 80).
Delegate of Minister (s. 800).

Waste Disposal
Act, 1970.

Metropolitan Waste Disposal Authority (s. 7).
Director of Authority (s. 7).
Deputy Director of Authority (s. 7).
State Pollution Control Commission (s. 26).
Authorized persons (s. 48).

Metropolitan
Waste Disposal
Authority Loan
Certrflcato
Regulalian1.

Authorized employ_ee (reg. 2).
Registrar of Securities (reg. 2).

Metrapolimn
Wa5te Di!pOSal
Authority
Depot Con•
tribution
Regnlations.
Water Act,
1912.

Authorized person (reg. 6).

Weights and
Measures Act,
1915.

Veterinary Surgeons of New South Wales (s. 4).
of Board (s. 5).
of Board (s. 9).
·
(s. 8).

Board under s. 30 (2).
Trust constituted under s. 34.
Trustees (s. 42).
Returning officer (s. 48).
Officers and servants of trustees (s. 53).
Inspector ( s. 8).
Superintendent (s. 8).
Deputy superintendent (s. 10).
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West Scholarships Act,
1930.

The West Scholarship Trustees (s. 3).

Western Lands
Act, 1901.

Western Lands Commissioner (s. 4).
(Two) Assistant Western Land Comml:.stoners (s. 4).
Chairman of.local land board (s. 10).
Officers ( s. 11 ) .
Tribunal (s. 17c).
Chairman of Tribunal (s. 17c).
As:l"Cillior.s appointed to Tribunal (s. 17c).
Local lllild boards (s, 9).

Regulations.

Secretary, Chief Draftsman and Senior Clerk (reg. 5).
Crown Solicitor (reg. 64A).

Wheat Quol3!J
Act, 1969,

Wheat Quota Review Committee (s. 11).
Chairman of Committee (s. 11).

Wild Dog
Destruction
Act, 1921.

The Wild Dog Destruction Board (s, 3A).
Chairman of Board (s. 3A).
Acting Chairman of Board (s. 3A).
Administrator (s. 3E).
Delegate of Board (s. 3P).

Wild F1owers
and Native
Plants
Protection
Act, 1927,

Director of National Parks and Wildlife (s. 2A).
Forestry Commission (s. 3).
Authonzed person (s. SB).
Ranger or caretaker of Crown land or State forest (s. 5B).
Honorary rangers (s. 5c).

Workers'
Compensation
Act, 1926.

Registr.nr o( Commission (s. 33),.
Dcpllly Registrar (s. 33).
Assurant Resistrar (s. 33).
Insurance Premiums Committee (s. 30A).
Chairman of Committee (s. 30A).
Medical Referees ( s. 50) .
Medical Board (s. 50).

Workmen's
Compensation

Medical Authority (s. 8).
Chairman of Authority (s. 8).
Deputy Chairman of Authority (s. 8).
Joint Commlliee (fara. 30 of Compensation Scheme in
Schedule to Ac.I .
Chairman of Joinl Committee (para. 31),
Deputy Chairman of Joint Committee (para. 31B).
Secretary appointed by Joint Committee (para. 34).

(Broken Hill)
Act, 1920.

Workers'
Compensation
(Dust Diseases)
Act, 1942.

Workers' Compensation (Dust Diseases) Board (s. 5).
Chairman of Board (s. 5),
Executive member of Board ( s. 5) .
Medical authority (s. 7).
Chairman of medical authority (s. 7).
Inspectors (s, 8H),

Workers'
Compensation
(Lead Poisoning-Broken
Hill} Act,
1922.

Medical Board (s, 3).
Chairman of Board (s. 3).

Youth Welfare
Act, 1940.

Advisory committee on youth welfare (s. 3).
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ANNEXURE B
The Department of Lands kindly provided for us a list of official actions
which may be taken by the Minister for Lands and his delegates under(1) The Crown Lands Consolidation Act, 1913.
(2) The Closer Settlement Acts.
(3) The Public Roads Act, 1902.
(4) The Prickly-pear Act, 1924.
(S) General Administrative Matters.
(6) Special Lease Conditions.
(7) Quarry License Conditions.
(8) Permissive Occupancy Conditions.
With minor alterations, this anoexure is based on the list supplied to us.
We express our gratitude to the Department.

THE CROWN LANDS CONSOLIDATION ACl't 1913
(as at July, 1971)
(1) To deal with applications-(a) for consent to transfer or otherwise deal with any purchase, homestead selection, lease or license;
(b) to convert any holding into another class of holding;
(c) to purchase any lease;
(d) to add an area under ss. 163 or 164;
(e) to exchange lands or holdings;
(f) to extend the term of any lease;
(g) for a special purchase;
(h) for an improvement purchase;
(i) for an after-auction purchase;
(j) for a special lease;
(k) for permission to take in stock on agistment or to allow stock not
owned by the bolder of any holding to depasture thereon;
(1) for a certificate under s. 93 that the obligations of a homestead grant
have been duly performed;
(m) to have non-convertible conditional leases declared to be convertJole;
(n) to 511bdivide holdings;
(o) for a certificate under the provisions of par. (k) of subsection (1)
of s. 129B or of subsection (61.) of s. 272;
(p) for a certificate pursuant to subsection (1) of s. 7Sc, subsection (4) '
of s. 129, subpar. (i) or (ii) of par. (It) of subsection (1) of s. 129e,
subsection (8) or (9) of s. 272, or s. 274A that a special lease,
suburban holding, suburban holding purchase, conditionnl purchase,
weekend lease, land within a grant of a suburban holding purchase
or conditional purchase, or a parcel or Ja.. id being parl of lhat comprised in a grant of a conditional purch11-S"e on which a dwelling has
been erected, may be transferred without consent;
(q) for tenant right in improvements;
(r) for approval or permission for a person to hold more than one
residential lease purchase or town lands lease;
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(s) for consent or permission under ss. 114, 158, 258 or 267 to apply
for an additional or original holding or to acquire an additional
holding by transfer;

(t) for consent to enter into possession under a mortgage or to foreclose

the mortgage;

(u) for a certificate under s. 123 that the conditions of a homestead farm
grant have been duly performed;

(v) for a certificate pursuant to subsection (2) of s. 129, subsection (3)
of s. 265 or subsection ( 4) of s. 272 that a person upon whom a
holding bas devolved is entitled to hold the holding or is qualified to
become a transferee.

(2) To direct a local land board or chairman to deal with any matter,
question or inquiry that has arisen or shall arise without regard to the land
board district or land district in which the land forming the subject of such

matter, question or inquiry may be situated or the reference of any case or
matter to a local land board or chairman for inquiry or recommendation.
(3) To direct a chairman of a local land board to act as chairman of any
local land board for any land district or for several land districts.
(4) To direct any member, other than a chairman, of any local land board
to sit or act as a member of any other local land board in pursuance of s. 13A,
(5) To deal with recommendations and reports by local land boards.
(6) To make references to the Land and Valuation CourL
(7) To accept determinations by a local land board or chairman of the
price, capital value or rent of land and the capital value or rent of improvements.
(8) To sell or lease Crown land by auction or tender.
(9) To defer, postpone or fund any payments due to the Crown and to
modify or revoke any such postponement.
( 10) To grant approval to pay interest only in lieu of instalments. of
purchase money.
( 11) To direct that interest be not cha,rged, or to remit or to extend time
to pay interest on overdue payments under s. 180 and s. 278.
(12) To forfeit, void or lapse any purchase, lease, license, homestead
selection, application or authority or any right, title or interest in any land.
(13) To waive or reverse the forfeiture, voidance or lapsing of any
purchase, lease, license, homestead selection, application or authority or any
right, title or interest in any land.
(14) To approve that the forfeiture of a holding or the cancellation or
variation of a road permit or the termination of e permissive occupancy or
permission to occupy Crown lands or the expiration of the term of a lease shall
operate to extinguish the whole or part of any debt to the Crown in respect of
such holding, permit, occupancy or lease.
( 15) To approve the condition of residence being deemed to be performed
where an approved deputy of a mortgagee or execution creditor resides upon a
holding.
(16) To extend the period during which a person upon whom a holding
has devolved or a mortgagee who has entered into possession of a holding may
hold the holding.
(17) To grant dispensation of any condition under ,. 178.
( I 8) To vary the design. survey or measurement of a holding, and to
allow the period within which moneys due for any excess of area or other reason
shall be paid.
(19) To vary, modify or revoke or add to, any covenant, co:ttcUUon, reserva~
tion, provision or purpose of a lease, upon application by or with the consent
of the lessee and upon the recommendation of the local land board, or to extend
the time to comply with any covenant, condition or provision of the lease.
P 13927-8
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(20) To be satisfied that the conditions in respect of a conditional purchase
made before 1st January, 1885, have been performed.
(21) To surronder the whole or part of a holding.
(22) To define and set apart travelling stock routes and camping places
under s. 34.
(23) To reserve or dedicate Crown lands or add Crown lands to reserved
or dedicated lands.
(24) To revoke or modify any reservation or revoke any dedication.
(25) To make any notification under ss. 84 or 85 and to correct, amend,
modify or revoke any such notification.
(26) To refuse registration of a transfer owing to a legal objection.
(27) To sign any reference, certificate, consent or permit.
(28) To appoint a person to act in the absence of a Crown Land Agent.
(29) To sign any correspondence in respect of leases, the conditions of
which require such correspondence to be under the hand of the Minister.
(30) To withdraw any application at the request of or by the consent of
the applicant, and refund a survey fee and the whole or part of any deposit
lodged wjth any such application.
(31) To direct the times at which any balance of survey fee, together with
interest, shall be paid consequent upon the lodging of an application for a special
lease.
(32) To direct that a survey fee be reduced in accordance with subsection
(2) of s. 161 or to waive the cost of survey or subdivision in accordance with
subsection (3) of that section.
(33) To waive the Crown's right to improvements under s. 219 and remit
the value of improvements or permit their removal under s. 220.
(34) To give a direction, upon adjustment of moneys after conversion of a
holding, as to the manner in whlch any excess may be applied in or towards
the satisfaction of any other debt of the applicant for the conversion to the
Crown.
(35) To grant permissions to occupy Crown lands for such purposes and
upon such terms and conditions as may seem fit, or to refuse such permission.
(36) To terminate permissions to occupy Crown lands or permissive
occupancies of Crown lands, to direct the removal of structures or materials
therefrom and to refund security deposits or release guarantees in respect of
such permissions or occupancies.
(37) To grant extensions of time within whlch to comply with a condition
attaching to a holding requiring the erection of a dwelling thereon.
(38) To direct a Crowo Land Agent to act as Crowo Land Agent for aoy
additional land district or land districts.
(39) To require officers to J?erform the duties connected with their respective
offices in and for any land district in addition to that for which they have been
appointed.
(40) To grant leave of absence to members of local land boards.
(41) To direct that a fresh determination of the license fee of an occupation
license be made and that payments be required of the annual license fee on the
basis of such fresh determmation.
(42) To make a complaint to a local land board under s. 202 in respect of
permission to enclose a road or watercourse.
( 43) To cancel or vary permission to enclose a road or watercourse or to
reverse such cancellation or variation.
( 44) To authorize the amalgamation of two or more permissions to enclose
roads or watercourses.
(45) To consent to aJessee paying the rental value of Crown improvements
for the use thereof in lieu of paying the capital value of such improvements.
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(46) To alter boundm-ies between divisions under s. 7.
( 47) To establish, define and alter boundaries of land districts under s. 8.
( 48) To notify land office days and hours during which a Crown Land
Agent is required to attend at any particular land office for the transaction of
business and to amend or revoke any such notification.
(49) To return a report or recommendation to a local land board or chairman for further consideration.
(50) To set apart Crown lands as sites for cities, towns or villages and to
define the limits of the suburban lands attached to cities, towns or villages.
(51) To correct, alter or cancel the design or plan of any city, town or
village or the limits of any suburban lands attached thereto.
(52) To appoint and remove trustees under s. 26.
(53) To give consent to a lease by trustees and to approve the purpose, terms
and conditions of the lease.
(54) To reclaim and purchase land beyond or below high water mark and
other matters under ss. 68 or 313.
(55) To cancel or terminate or refuse to renew any lease or license.
(56) To alter the purpose and conditions of the residue of a special lease
after part of such special lease has been converted into another class of holding.
(57) To withdraw land from a lease or license under subsection (1} of s.
233.
(58) To revoke or modify any withdrawal from lease or license under subsection (3) of s. 233.
(59) To authorize an officer to approve plans of measurement under s. 245.
(60) To grant a special authority to the holder of a quarry license under
regulation 338.
{61) To impose special conditioll8 and rates on the holder of a quarry
Ifcensc undi:r regulation 344.
(62) To waive the requirements of subsection (le) of s. 26.
(63) To increase the rent of an annual lease and to give notice of such
increase.
( 64) To declare the purposes for which Crown land may be- leased in
pursuance of ss. 74, 75 or 75B.
(6S) To alter due dates for recurring payments and any determination or
direction in pursuance of s. 278A.
(66) To extend the time for payment of any proportionate part of any sum
made due and payable by virtue of a direction made in pursuance of s. 278A.
(67) To approve that an application for extension of a settlement lease to
a lease in perpetuity may be granted in respect of land reserved from sale,
conditional sale, conditional purcha5e or other alienation under the Crown Lands
Acts.
(68) To require the production of the instrument of title of any lease for
endorsement of any alteration of conditions effected under s. 182.
(69) To approve that an applica.tion for con\Jmloa of a prickly-pear lease
may be confirmed in respect of [Q11d reserved from S11!e, conditional sale, conditional purchase or other alienation under the Crown Lands Acts.
(70) To be satisfied that reasonable means of access to a lease or license
are provided for authorized persons and to direct or require the provision of
gateways or openings where required for the purpose.
(71) To bring any action or suit for the recovery of arrears of rent or of
any other sums due to the Crown under the Crown Lands Act.
(72) To require a quarry licensee to erect a sufficient fence or barrier around
any excavation before it is 20 inches deep and failing compliance, to cause it
to be erected at the cost of the licco5ee.
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(73) To be satisfied that difficulties exist to the removal from Crown land
of materials obtained under the authority of a quarry license, and to grant an
extension of time for removal of the material.
(74) To direct the manner of disposal of materials in pursuance of
regulation 346.
(75) To return any transfer to the parties for correction or amendmenL
(76) To accept the surrender of any land or the whole or part of any
holding or perpetual lease granL
(77) To consent to the subdivision of a homestead grant or perpetual
lease grant and to sign the form of consent.
(78) To consent under subsection (3) of s. 158, to a person being competent
to apply for an original suburban holding.
(79) To direct a local land board to hold an inquiry and make a report
and recommendation in connection with any application for exchange.
(80) To sign a certificate of approval of conversion of any holding.
(81) To si~ certificates of conformity in respect of each portion of a
subdivided Conditional Purchase.
(82) To r~uire the furnishing, production or lodgment of proof or evidence
in pursuance of subpars (b), (c) or (e) of replatioo 310, or regulations 314,
315 or 315A.
(83) To be satisfied that a person was authorized to act for and on behalf
of a company or corporation in pursuance of subpar. (d) of regulation 310.

THE CLOSER SETILEMENT ACI'S
(as at July, 1971)
(1) To deal with applications(a) for consent to transfer or otherwise deal with any purchase or lease;
(b) to permit taking in stock on :rn~,ent or to allow stock not owned
by the holder of any holding lo di:.Pasture thereon;
(c) to subdivide a holding;
(d) for permits to occupy any acquired land, or land within a settlement
purchase area which remains undisposed of;
( e) to purchase or lease land which has been offered for sale or lease by
auction or tender and not disposed of;
(f) for a certificate pursuant to subsection (4) of s. 31 of the Closer
Settlement Act, 1904;
(g) for a certificate under s. 12 of the Closer Settlement Amendment
(Conversion) Act, 1943, that the conditions of a grant of a 'Settlement
purchase lease or group purchase lease or closer settlement lease have
been duly performed;
(h) for consent to transfer or otherwise deal with any land which is
subject to a proclamation under ss. 4 or 5 of the Closer Settlement
(Amendment) Act, 1907;
(i) to convert a settlement purchase lease, group purchase lease or closer
settlement lease into a settlement purchase;
(j) to exchange;
(k) to vary, modify or revoke, or add to, conditions or restrictions
attached to a closer settlement lease or settlement purchase;
(I) for a certificate under subsection (5) of s. 11 of the Closer Settlement
Amendment {Conversion) Act, 1943, that a person upon whom a
holding has devolved is qualified to hold the holding;
(m) to permit residence on one of two holdings within reasonable
working distance of each other.
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(2) To direct a l"""l lmd board to deal with any matter, question or
inquiry that has arisen, without. regard to the land board district or land district in
which the land forming the subject of such matter, question or inquuy may be
situated or to refer any matter to a local land board for inquiry or report.
(3) To deal with recommendations and reports by local land boards.
(4) To return decisions and recommendations to a local land board under
1. 7 of the Closer Settlement (Amendment) Act, 1914.
(5) To make references to the Land and Valuation Court.
(6) To defer, postpone or fund any payments due to the Crown and to
modify or revoke any such postponement.
(7) To grant approval to pay interest only in lieu of instal.m.ents of purchase

money.

(8) To accept appraisements by a local land board or chairman under s. 2
of the Closer Settlement and Returned Soldiers Settlement (Amendment) Act,
1927.
(9) To direct that interest be not charged or to remit or to extend time to
pay interest on overdue payments under s. 29 of the Closer Settlement Act.
1904, and s. 3 of the Closer Settlement (Amendment) Act, 1937.
(10) To forfeit, void or lapse any purchase, lease or application or to cancel
any contract for sale or lease of land.
(11) To waive or reverse the forfeiture of any purchase or lease.
(12) To approve the condition of residence being deemed to be fulfilled
where an approved nominee of a mortgagee or execution creditor resides upon a
holding.
(13) To extend the period during which a person upon whom a holding has
devolved or to a mortgagee who has entered into possession of a holding to bold
the holding.
(14) To reserve or dedicate lands acquired under the Closer Settlement Acts
or land within a settlement purchase area or closer settlement lease area.
(15) To revoke, alter or modify any reservation or the revocation of any
dedication.
(16) To refuse registration of a transfer owing to a legal objection.
(17) To sign any reference, certificate, consent or permit.
(18) To make a reference to an Advisory Board of any matter in respect
of which a report may be deemed advisable or necessary.
(19) To alter an area and value of a holding under s. 21 of the Closer
Settlement (Amendment) Act, 1909, and s. 4 of the Closer Settlement (Amendment) Act, 1914.
(20) To add lands to a settlement purchase, settlement purchase lease, group
purchase lease, closer settlement lease or to lands sold by way of after auction
pmchase or after tender purchase.
(21) To accept a surrender of the whole or part of a settlement purchase
lease, group purchase lease, closer settlement lease or a perpetual lease grant.
(22) To withdraw any application at the request of or by the consent of the
applicant, and to refund the whole or part of any deposit lodged with any such
application.
(23) To make a complaint to a local land board under s. 46 of the Closer
Settlement Act, 1904, in respect of a permission to enclose a road._
(24) To cancel or vary a permission to enclose a road and to reverse such
cancellation or variation.
(25) To authorize the amalgamation of two or more permissions to enclose
roads.
(26) To allow under s. 23 of the Closer Settlement Act, 1904, interest to
bear on the price determined for acquired land for a further period.
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(27) To consent to a person, who divests himself of any land for the
purpose of applying for a settlement purchase, making such an application.
(28) To consent to a person, who has applied for and obtained a title to a
settlement purchase and who no longer holds the same, applying for another
settlement purchase.
(29) To consent, under paragraph (bl) of subsection (1) of s. 29 of the
Closer Settlement Act, 1904, or paragraph (b) of subsection (2) of s. 9 of the
CJoser Settlement Amendment (Conversion) Act, 1943, to a person performing
the condition of residence on a settlement purchase or closer settlement lease by
residing either on that purchase or lease or on other land held or owned by that
person.
(30) To grant cons:c:rds ro m.u,Uer under subsections (2) or (3) of s. 31
of the Closer Settlement Act, 19"4, or subsection (IA) of s. II of the Closer
Settlement Amendment (Conversion) Act, 1943.
(31) To approve the cancellation or variation of any permission to enclose
wholly or in part any road operating ta extinguish the whole or part of any
debt to the Crown in respect of such permission.
(32) To approve the holder of a closer settlement lease making a demand
upon the owner or holder of adjoining lands for a contribution towards the cost
of erection and maintenance of common boundary fencing.
(33) To approve of costs, incurred by a vendor in respect of a purchase
of land by the Crown under the Closer Settlement Acts, being paid by the
Crown.
(34) To dispose of land or movable improvements in pursuance of subsection (6) of s. 21 of the Closer Settlement (Amendment) Act, 1909.
(35) To issue a warrant to the sheriff to deliver possession of land in pursuance of s. 45 of the Closer Settlement Act, 1904, or s. 9DA of the Closer
Settlement Amendment (Conversion) Act, 1943.
(36) To alter due dates for recurring payments and any determination or
direction in pursuance of subsection (2) of s. 3 of the Closer Settlement (Amendment) Act, 1937.
(37) To extend the time for payment of any proportionate part of any
sum made due and payable by virtue of a direction made in pursuance of par.
(b) of subsection (2) of s. 3 of the Closer Settlement (Amendment) Act,
1937.
(38) To certify that a charge created by s. 12 of the Closer Settlement
(Amendment) Act, 1919, has been paid.
(39) To apportion a charge created by s. 12 of the Closer Settlement
(Amendment) Act, 1919, on subdivision or transfer of part of the land or
portion subject to such charge.
(40) To permit the withdrawal of an application for conversion in pursuance of s. 4A of the Closer Settlement Amendment (Conversion) Act, 1943,
of a holding into another class of holding, subject to payment by the applicant
of the costs incurred in dealing therewith.
(41) To give a direction, upon adjustment of moneys after conversion of
a holding, as to the manner in which any excess may be applied in or towards
the satisfaction of any other debt of the applicant for the conversion to the
Crown.
(42) To grant permits to occupy land excluded from farms under par. (a)
of subsection (1) of s. 9F of the Closer Settlement Amendment (Conversion)
Act, 1943, upon such terms and conditions as seem fit.
( 43) To consent to a mortgagee entering into possession of a holding or foreclosing a mortgage.
(44) To grant any dispensation under s. 178 of the Crown Lands Consolidation Act, 1913, as applied to settlement purchase leases, group purchase
leases or closer settlement leases by s. 13 of the Closer Settlement Amendment
(Conversion) Act, 1943.
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(45) To sign certificates of fulfilment of conditions in respect of each
portion of a subdivided holding.
(46) To appoint and remove trustees of lands reserved or dedicated under
the Closer Settlement Acts.
(47) To waive the requirements of subsection (le) of s. 26 of the Crown
Lands Consolidation Act, 1913, as applied to lands under the Closer Settlement
Acts by reg. 64 hereof.
(48) To give consent to a lease by trustees of lands reserved or dedicated
for public purposes and to approve of the purpose, terms and conditions of the
lease.
( 49) To approve the areas and value per acre of proposed settlement purchases before disposal.
(50) To require the furnishing or lodgment of proof or evidence in pursuance of subpan (b), (c) or (e) of reg. 35 or regs 39, 40 or 40A.
(51) To be satisfied that a person was authorized to act for and on behalf
of a company or corporation in pursuance of subpar. (d) of reg. 3S.

THE PUBUC ROADS ACT, 1902
(as at July, 1971)
(1) To cause the J;!Ubliming of a notice of a J>roposal to consider the
opening of a road togethttr with a description, the publishing of an advertisement
and the posting of a like notice and description. under s. 7.
(2) To approve the publication. under s. 8, of a notification in the Gazette
declaring that the land referred to therein has been resumed.
(3) To consider objections in pursuance of ss. 8, 11, 20, 25 and 27.
(4) To allow a further period for lodgment of objections under ss. 8, 11,
20 and 27.
(5) To direct, under s. 10, either generally or in any particular case,. that
that section shall not apply to or in respect of the opening of a road.
(6) To approve a form of application for the opening of a road under
,. 10.

(7) To cause the posting, under s. 11, of a notice of proposal to consider
the opening of a road.
(8) To approve the publication, under s. 11, of a notification in the Gazette
declaring that the land referred to therein has been withdrawn.
(9) To grant Crown land and to make arrangements in connection with
the exchange of land, under s. 12.
(10) To notify in the Gazette, under s. 12, of withdrawal of land from
a lease in. connection with compensation.
(11) To negotiate agreement on matters referred to in ss. 13, 14, 16J 17
and 20A.
(12) To direct the recording of the addition of Crown land, surplus land
or a closed road under ss. 12J 14, 17 and 20.
(13) To pay costs and interest on compensation money under s. 15A.
(I 4) To allow further time for making a claim, or to grant a sum of
money towards the cost of fencing, under s. 16.
( 1S) To sell by public auction or private contract of surplus land under
s. 17 or a closed road under s. 20A.
(16) To approve of the publication of a notification in the Gazette declaring
a road to be a public road under s. 18.
(17) To cause the publishing of a notice of a proposal to consider the·
closing of a road or part thereof, the publishing of an advertisement and the
posting of a like notice under s. 19.

232
(18) To close a road or part thereof under s. 20.
(19) To grant a closed road under s. 20.
(20) To close temporarily a road or part of a road under s. 21.
(21) To alter the position of a reserved road under s. 22.
(22) To cause the remarking of a road under s. 23.
(23) To approve of the plan of survey of the remarking of a road under s. 2S.
(24) To cause surveys to be made and a plan prepared and the approval
of such plan under s. 27.
(25) To publish a notice giving details of the action proposed to align or
re--aliga a road or alter or remark the alignment of a road, to publish an
advertisement and to post a like notice under s. 27.
(26) To accept a determination by the local land board under ss. 13, 14,
16, 17 and 20•.
(27) To make an appeal to the Land and Valuation Court by virtue of
s. 34 (1) and to make a reference to the local land board under s. 34 (2).
(28) To limit, correct or alter the terms of a notification under s. 35.
(29) To withdraw, at the request of or by the consent of the applicant,
and to refuse an application for the opening of a road under ss. 8, 10 or 11 1
for the closing and purchase or addiuon of an unnecessary road under s. 20,
for the alteration of the position of a reserved road under s. 22, for the remarking of a road under s. 25, or for the alignment or re-alignment of a road
or the alteration or remarking of the alignment of a road under s. 27, and the
refund of any deposit lodged with such application, less the costs incWTed in
oonnection therewith.

THE PRICKLY-PEAR ACT, 1924
(as at July, 1971)
(1) To deal with applications(a) for consent to transfer or otherwise deal with a lease;
(b) to extend the term of a lease or to extend a lease to a lease in
perpetuity;
(c) for permission to assign a person's interests under an agreement
made in accordance with the provisions of s. 16 of the Act;
(d) to subdivide leases;
( e) for prickly-pear lease.
(2) To grant leave to the Commissioner.
(3) To approve the Commissioner using the services of any officers of the
Department of Lands.
( 4) To authorize expenditure from the Prickly-pear Destruction Fund.
(5) To enter into an agreement with the owner or occupier of private land
for the supply of poison or appliances or services for destroying prickly-pear on
the land, and to extend or vary such an agreement.
(6) To supply poison or appliances or services for destroying prickly-pear
on private land or Crown land.
(7) To waive or remit payment of any moneys due to the Crown.
(8) To enter into an agreement to accept the surrender of land and improvements thereon under s. 14 of the Act.
(9) To accept a surrender of the whole or part of a ]ease.
(10) To require the capital value or rent of the residue of any holding after
a surrender of part of such holding has been accepted to be determined by the
local land board.
( 11) To improve special conditions on a holding reduced in area by smrender
of part of such holding.
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(12) To refer a report by the Commissioner under s. 1S of the Act back
to the Commissioner for further information or modification.
(13} To refer to a local land board any matter.
(14) To approve the terms and conditions of a holding pursuant to subsection (4) of s. 15 of the Act and to give effect to such approval on acceptance
by the holder.
(15) To approve of determinations by a local land board of the price,
capital value or rent of land or the capital value or rent of improvements.
( 16) To refer a determination of a local land board to the Land and
Valuation Court.
( 17) To consent, in pursuance of subsection (5) of s. 15 of the Act, to
the price or capital value of any purchase, homestead selection or lease or the
rent of any hometead selection or lease being subject to redetermination.
(18) To be satisfied under subsection (6) of s. 15 of the Act in respect of
lands classified within class I or II ( referred to in s. 6 of the Act).
( 19) To lease land infested with prickly-peer.
(20) To consent to the payment of the annual rental value for use of
Crown improvements and to determine such rental value.
(21) To enter into an agreement with a council for the eradication of
prickly-pear on any Crown land within its area.
(22) To withdraw land from a prickly-pear lease for any public purpose.
(23) To forfeit any lease or holding.
(24) To sign a notice of intention to forfeit a lease or holding.
(25) To reverse the forfeiture of any lease or holding.
(26) To approve that the forfeiture of a lease shall operate to extinguisll
the whole or part of any debt to the Crown in respect of such lease.
(27) To compensate a pastures protection board for expenditure on pricklypear destruction on land withdrawn from lhe board's control.
(28) To refuse registration of a transfer owing to a legal objection.
(29) To defer, postpone or fund any payments due to the Crown and to
modify or revoke any such postponement.
(30) To direct that interest on deferred payments be not charged.
(31) To require the lodgment of evidence in pursuance ofregs. 28, 28A or 28a.

GENERAL ADMlNISTRATIVE MATIERS
(as at July, 1971)

(1) To determine requests by other Government Departments, semigovernmental 11Utharities and councils for concurrence in the appropriation of
Crown lands (Including easements) or for concurrence in sites for transmission
lines over Crown lands and to approve compensation, if any, to be claimed for
the land or easement.
(2) To approve that no action be taken towards curtailment of a common
following periodic review as to the need for retention.
(3) To determine requests for concurrence in the granting of Mining Special
Leases by the Mines Department over Crown land.
( 4) To approve the refund of security deposits or the release of guarantees
upon the expiration, termination or forfeiture of Quarry Licenses.
(5) To approve the refund of security deposits or the release of guarantees
in connection with Special Leases.
(6) To approve the sale by auction or tender of movable Crown improvements and to approve of advertising expenses in connection therewith, or tQ
approve the disposal of movable Crown improvements by direct sale.
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(7) To approve that the building condition attached to an Auction Purchase
After Auction Purchase has been complied with.
(8) To approve of the cancellation or temporary suspension of a Cream
and/or Milk Assignment.
(9) To approve of plans of reserve structures and facilities and developmental plans for reserves.
(10) To mark Crown instruments "not liable for payment of registration
fee".
(11) To determine requests for concurrence in the acquisition of roads by
the Main Roads Department or other public authorities including the Commonwealth Government.
{12) To approve the purchase of signs used on reserved or dedicated
areas.
(13) To give preliminary and final approvals in connection 'with Special
Purchases under s. 65, Crown Lands Consolidation Act, 1913.
( 14) To approve reservation and revocation action in pursuance of the
provisions of s. 25A, Crown Lands Consolidation Act, 1913.
( 15) To give preliminary and final approvals in connection with Exchanges
under s. 195, Crown Lands Consolidation Act, 1913.
(16) To approve of the alteration of the sale list of Auction Purchases.
(17) To consent to further borrowing from the Rural Reconstruction Board
by a Closer Settlement lessee and to the lessee executing further security in
favour of the Board.
(18) To approve of the holder of a Closer Settlement Lease entering into
a second mortgage.
(19) To approve of the notification in the Gazette of the election of trustees
of a common under ss. 6 or 7, Commons Regulation Act, 1898, or the approving
to seek the appointment of trostees of a common by the Governor under s. 10,
Commons Regulation Act, 1898.
(20) Determine requests by the Forestry\Commission for concurrence in
the dedication of Crown lands as state forest.
(21) To consent to the holder of a Closer Settlement Lease using for stock
feeding _purposes, edible trees or scrub growing on the land leased.
(22) To give head office approval to the issue of Quarry Licenses over
Crown lands.
(23) To refuse applications for Quarry License.
(24) To issue Quarry Licenses.
(25) To approve the seeking of Executive Council approval to the appointment of a trustee of a reserved or dedicated area, under the Public Trusts Act,
1897.
(26) To consent to tho granting of a lease by the Maritime Services Board
of land adjoining or adjacent to Crown lands or dedicated lands and to execute
such consent.
(27) To approve the advertising of Crown land as being available for
Special Lease.
(28) To approve the checking and charting of plans of transferred proper~
ties submitted by the Department of the Interior for issue of a Crown Grant,
and of the issue of formal advice to the State Crown Solicitor.
(29) To approve the entry on to Crown land by the Postmaster-General's
Department for laying of underground cables.
(30) To approve the taking or discharging of liens.
(31) To determine requests by Fisheries Branch of the Chief Secretary's
Department for concurrence in the granting of oyster leases.

01·

235
(32) To approve the issue of licenses for removal of material from
Commons under s. 23 of the Commons Regulation Act, 1898, and the signing
of the form of license.
(33) To approve of the withdrawal of land from a travelling stock or
camping reserve; or the placing of a travelling stock or camping reserve under
Pastures Protection Board control or the withdrawal of a travelliDg stock or
camping reserve from Pastures Protection Board control. (Ss. 41 and 42J
Pastures Protection Act, 1934.)
(34) To determine requests by the Forestry Commission for concurrence
in the temporary reservation from sale of Crown land as a timber reserve. (S. 22.
Forestry Act, 1916.)
(35) To determine requests by the Forestry Commission for concurrence
in the dedication of Crown land as a flora reserve for t.he preservation of native
:flora. (S. 25A, Forestry Act, 1916.)
· (36) To determine requests by the Mines Department for concurrence in
the reservation from alienation and from all classes or any specified class of
tenure under the Crown Lands Acts, of Crown land for mining or mining
purposes or for concurrence in the alteration of the boundaries or the rcvocatioli.
of any such reservation. (S. 106, M ining Act, 1906.)
(37) To determine requests by the National Parks and Wildlife Service foe
concurrence in the dedication of Crown land as a nature reserve. (S. 9, Fauna
Protection Act, 1948.)
(38) To determine requests by the National Parks and Wildlife Service for
consent to the proclamation of a wildlife refuge or game reserve; the approvin&
of a request being made to the National Parks and Wildlife Service to revoke
the proclamation of a wildlife refuge or game reserve, or the approving of a
working plan for a wildlife refuge or game reserve or amendment of any suca
plan. (S. 23A, Fauna Protection Act, 1948.)
{39) To sign "Notices of Resumption" to the Registrar General. (S. 196A.
Conveyancing Act, 1919.)
(40) To approve the disposal of Crown land without public compensation
where land is fenced in with an applicant or inquirer's land and is suitable onlJ
for use by him or the merits of the case strongly support his claim to the land.
(41) To approve of the establishment of residential subdivisions.
(42) To determine requests by the National Parb and Wildlife Service for
concurrence in the inclusion of Crown Jandl in natinrml parks, state parks and
historic aites.
·
(43) To approve of the advertising of Crown lands as being available for
permissive occup10cy by way of tender and of the Officer-in-Charge, Land Board
Office, accepting the highest tender.
( 44) To determine requests by the Forestry Commission for concurren~
in the granting of a permit under s. 31 of the Forestry Act, 19 I 6.
( 45) To approve of the construction of reticulation services on Crown land.
(46) To approve of land being shown on maps and plans as road.
( 47) To approve of the issue of a Crown Grant to the purchaser of a CroWII
holding sold by a shire or municipal council for unpaid rates.
(48) To approve of funding of outstanding commitments on loans granted to
trustees of reserves.
(49) To approve of npproaches to councils to accept care, control, and
management of reserves under s. 344, Local Government Act, 1919, or to accept
trusteeship under the Publfc Trusts Act, 1898, in the event of resignation of·
private trustees and to approve in such cases of acceptance of resignations of
private trustees.
(SO) To sign contracts in respect of road construction works.
. (Sl) To determine requests by the Local Government Department for
agreement to reclamation and/or dredging in tidal waters by Councils under
s. 494A, Local Government Act, 1919.

236
SPECIAL LEASE CONDmONS
(as at July, 1971)
(1) To give notice, in writing, to the lessee of the termination of the lease.
(2) To permit or approve the former lessee removing any movable improvemf'nts from the land upon forfeiture, surrender, expiration or termination of the
lease or from land withdrawn from the lease.
(3) To direct in writing, the former lessee to remove any structure or
material from the land upon forfeiture, surrender, expiration or termination of
tile lease.
(4) To consent, In wrltln~ to the removal by the lessee of fixed improvements from the land ltll.5cd durmg the currency of the lease.
(5) To determine that any timber, scrub, vegetable cover or any regeneration
iliereof on the land leased, is useful or necessary for soil conservation or erosion
mitigation purposes or for shade and shelter.
(6) To consent, in writing, to the lessee carrying out burning off on the
land leased, subject to any conditions deemed necessary.
(7) To decide whether the land leased is overstocked; to determine the
maximum number of fitock that may be depastured on the land by the lessee; to
vary any such dcienninnlion, or to require returns to be furnished by the lessee
relative to the? stocking of the land leased.
(8) To direct the lessee to adopt and ma:lntllin on the land leased, such
agricultural or pasture improvement practices nn"d lo instal such soil erosion
control structures as may be deemed necC!iSary in the uitercsts of soil conservation
and the mitigation or prevention of erosion, or the directing of the lessee to
refrain from agricultural practices on the land leased, for such periods deemed

necessary.

(9) To allow the lessee to pay to the Crown the amount of any contn"bution
made by the Crown towards the cost of kerbing and/or guttering and/or paving
constructed along the frontage of the land leased, in equal annual instalments
over suc:h period deemed fit
(10) To consent to the transfer or other dealing with the lease.
(11) To consent to the taking of stock on agistment on the land leased.
,"
(12) To require the lessee to provide and maintain gates of acc:ess for the
nse of miners and authorized persons.
. ( 13) To determine whether structures on the land leased are satisfactorily
erected and kept in good order and repair and in efficient and sanitary condition.
(14) To make a reference to the local land board for the purpose of
rcappraisement of the rent of the lease.
( 15) To allow a further period in which to erect a dwelling on the land

]cued.

QUARRY LICENSE CONDfflONS
(as at July, 1971)
(1) To apply the 11um doposited as security deposit and interest accruing
thereon in or towards the-satisfnction of all claims, mm.s of money, debts, damages
whether liquidated or unllquidated, costs, charges or expenses that are due or
recoverable from the Ii~
by reason of default or failure of the licensee to
observe or perform the coodillons of the license.
(2) To approve the acceptance of a bank guarantee instead of requiring the
licensee to deposit a security deposit, to secure the due performance on the part
of the licensee of the conditions of the license, and to approve the bank and
form of guarantee.
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(3) To be satisfied as to lhe keeping by the licensee of proper books and/or
records showing from day to day, 1he quantity and i:lass of material, removed
from the premises and the sales of such material, or the directing of the keeping
of such other books and/or records than those spei:ifical.ly required 11Dder the
conditions of the license.
(4) To demand the driver of any loaded vehlc;le leaving the premises, to
produc:e the original dock.ct relating to the load or to demand the licensee to
produce all relevant books and records containing information as to the removal
and sale of all material on whfch royalry could be payable under the license or
the inspecting of the premises and nll other relevant properry assets and things
for the purpose of ascertaining the amount of royalty payable by the lii:ensce
and generally for ascertaining the performance or non-performance by the licen11ee
of the conditions of the licenae.
(5) To terminate the license.
(6) To vary, modify or revoke or add to, any condition of the license to
such extent and on such terms deemed desirable; or to review and alter the
amount of the security deposit or the royalty rate and to give notice to the
licensee of ruch review and alteration.
(7) To allow time for the licensee to complete reconditioning of lands
disturbed during occupation, and to be satisfied that the premises are clear and
free from rubbish and debris, upon expiration, termination or forfeiture of the

liccosc.

P ~ OCCUPANCY CONDfflONS
(as at July, 1971)
(1) To review and alter the rental of the permi&sive ~upancy and to aive
notice to the teoant of mch review and alteration.
(2) To direct a tenant to make good any damage occasioned to the land
by his operations and to allow time to do ao.
(3) To be satisfied as to the construction and good repair of all structures
on the permissive occupancy.
(4) To dec:ide whether the land held under the permissive occupancy is
overstocked either wholly or in part.
( 5) To permit, upon termination of the permissive occupancy, the tenant
or council removing any movable improvements from the premises or to direc:t,
in writing, the tenant or council to remove any structure or material from the
premises within a specified time.
(6) To c:ooscnt to the tenant or council subletting or parting with posse11sion
of the premises or any part thereof, or selling or transl errins the permissive
occupancy or using the premises for any purp09e other thn.n the purpose for
which the permissive occupancy was &TB.llted.
(7) To apply the sum deposited as security deposit and interest accruing
thereon in or towards the satisfaction of all claims, sums of money, debts,
damages whether liquidated or unliquidated, costs, charges or expenses that are
due or recoverable from the tenant by reason of default or failure of the tenant
to observe or perform the conditions of the permissive occupancy.
(8) To approve the acceptance of a bank guarantee instead of requiring
the tenant to deposit a security deposit. to secure the due performance on the
part of the tenant or the conditions of the permissive occupancy, and to approve
the bank and form of guarantee.
(9) To be satisfied as to the keeping by the tenant or council of proper
books and/or records showing from day to day, the quantity and claS! of material
removed from the premises and the sales of such material, or to direct the
keeping of such other boots and/ or records than tho.9e specifically required under
the conditions of the permissive occupancy.
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(10) To demaad the driver of any loaded vehicle leaving the premises,
to produce the original docket relating to the loud or :.he demanding of the tenant
or COWJcil to produce all relevant books and records coataining i.nformatioa as to
the removal aod sale of all material on whicb royalty could be payable under
the permissive occupancy or the inspecting of the premises and all other relevant
p:ropcrry, assets and things for the purpose of ascertaining the amouat of royalty
p:iya.ble by the teaant or council and generally for ascertaining the performance
or non-~ ormance by the tenant or council of the conditioas of the permissive
occupancy.
(11) To require the tenaat or council to erect and maintain a sufficient
fence or protection around any excavation or machinery during the period of the
permissive occupancy; to be satisfied as to the erection and maintenance of such
fence or protection and to require any such fence or prote1.tion to be left
on the premises after termination of the permissive occupancy.
(12) To be satisfied IIS to the disposal by the tenant or council of water
after being used by the Lenlltll or council aad all waste products arising in the
course of the tenants nr council's operations on the premises.
(13) To allow time for the tenaat or council to complete reconditioning
of land disturbed during occupation and to be satisfied that the premises are
clear and free from rubbish and debris upon termination of the permissive
occupancy.
(14) To vary, modify or revoke or add to, any condition of the permissive
occupancy to such extent and upon such terms deemed desirable; to review and
alter the amount of the security deposit or the royalty rate and to give notice
to the tenant or council of such review and alteration.
(15) To have a survey made of the premises for the purpose of checking
the quantity of material removed therefrom.
(16) To give notice, in writing, to the tenant or council to cease using or
refrain from using any process or processes for extraction or treatment of material
which is considered to be causing or is likely to cause contamination of or otherwise affect the quality of the waters of any nver or watercourse or other collection
of water.
·

ANNEXURE C
The Chief Secretary's Department kindly provided for us a list of official
actions which may be ta.ken by the Chief Secretary, and other public authorities
for whom the Chief Secretary is responsible, under( I) The Bush Fires Act, 1949.
(2) The Charitable Collections Act, 1934.
(3) The Cinematograph Films Act, 1935,
(4) Tbe Fire Brigades Act, 1909.
(5) Tbe Fisheries and Oyster Farms Act, 1935.
(6) The Gaming and Betting Act, 1918.
(7) The Lotteries and Art Unions Act, 1901.
(8) The Obscene and Indecent Publications Act, 1901.
(9) The Pistol License Act, 1927.
( 10) Tbe Prevention of Cruelty to Animals Act, 1901.
(11) The Speedway Racing (Public Safety) Act, 1957.
(12) Tbe Sunday Entertainment Act, 1966.
(13) The Theatres and Publlc Halls Act, 1908.
With minor alterations, this annexure is based on the list supplied to
express our gratitude to the Department.

us. We
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THE BUSH FIRES ACT, 1949

The Minister may declare an area to be a special area whereby the council
of that area before exercising power under s. 7 (2) (b) requires either the
written concurrence of the Forestry Commission or, if the Commission's concurrence is not given within 3 days after notice, the Minister's written concurrence. (S. 7 (3) (a).)
The Minister may vary
stittutory bushfire danger period (see s. 7 (1))
for Lord Howe Island or the, W'e>lwrn Division. (S. 7 (4).)
The Governor may suspend the operation of s. 7 (2) (b) which empowers
the council of an area to revoke the statutory bushfire danger period. (S. 7 ( 1).)
The Minister may prohibit the lighting of any fire or class of fire in the
open air where he is of the opinion that it is necessary or expedient in the
interests of public safety. (S. 16.)
The Minister, or in respect of the area mentioned in Schedule 3 the coordinating committee, may form or organize a bushfire brigade where the council
has failed or refused to comply with a request to do so. (S. 19 (c) and (f).)
The Governor may, on the application of a council and recommendation of
the Bush Fire Council, declare the area of such council or part thereof to be a
bushfire district for the purposes of the Act. (S. 25.)
The person appointed by a council as Fire Control Officer for a bushfire
district must be approved by the Minister. (S. 26.)

THE CHARITABLE COLLECTIONS ACT, 1934
The Minister may, by notice in writing, require any person concerned in
making any appeal for support of a charity or charitable purpose to furnish
various particulars in relation to the appeal and may direct that liabilities or
expenses incurred be disallowed. (S. 3A).

The Minister may. before granting registration or exemption from registration
to any -charity, make such enquiries as he thinks fit but shall not refuse registration or exemption except on specified grounds. He may refuse to grant exemption from registration if he is satisfied that the charity should be registered.
He may also limit the registration or exemption in certain respects. (S. 4.)
The Minister may call on the committee or governing body to show cause
why the charity should not be removed from the register or its exemption withdrawn in certain circumstances and may remove from the register or withdraw
the exemption of a charity. (S. 6.)
The Minister may examine and inquire into any charity as to its condition
and management and may examine and inquire into any organization or association to ascertain whether it is a charity. He may appoint inspectors for this
purpose. (S. 8.)
Thig: Mhdster may require the submission of audited acco11Dts and production
of boob. dncuments, vouchers, etc., relating to a charity and he may require
verification by statutory declaration. (S. 9.)
An inspector may require persons to attend and be examined in relation
to a charity. (S. 10.)

THE CINEMATOGRAPH FILMS ACT, 1935

The Mt1:ti¥kr may at any time, on the recommendation of the [Theatres and
Films] Commlmdon, apply the Act to any specified Australian film of any of the
classes mentioned in s. 3 (!). (S. 3 (2).)
The Minister may, on the recommendation of the Commission, modify the
prescribed requirements or exempt an exhibitor therefrom to such extent as he
considers reasonable. (S. 6 (3).)
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After considering the report of the Commission, the Governor shall fix quotas
for distributors and exhibitors. ( S. 6A.)
If the Minister has reason to believe that any particular of a quota film is
incorrectly registered he may cause inquiries to be made and if necessary correct
the rcgi,i1er. For this purpose he may call such evidence he thinks necessary
or require the film to be submith:d for examination and if default is made by any
person he may cancel the rei,istration of the film. (Reg. 8.)

THE F1RE BRIGADES ACT, 1909
The Board of Fire Commissioners, with the consent of the Minister, may by
notification in the Gazette apply the Act to parts of the shires mentioned in
Schedule 1. The Goverr.or, on the recommendation of the Board, may by proclamation apply the Act to any other municipality or shire and may take any
locality out of operation of the Act but may amend or revoke any such proclamation. (S. 4.)
The Board may do various things as specified in the section for the purpose
of carrying out the provisions of the Act. (S. 20.)
Tbe Board may make by-laws for carrying out the purposes of the Act and in
particular in respect of various aspects as specified iD the section. (S. 21.)
The Board may recover charges as specified in Schedule 2 from the owner of
the building or property or the masttr or owner of a vessel for the services of
the fire hrigade 10 attending any fire which occurs outside the area to which the
Act applies. (S. 22.)

THE FISHERIES AND OYSTER FARMS ACT, 1935
The Governor may appoint honorary vigilance committees in places where
constant Sllpervision by inspectors is unnecessary or impracticable or where considered desirable for effective supervision of the fisheries. (S. 7.)
An inspector may enter lands adjacent to any water and may enter or pass
along any waters with boats or otherwise in connection with his duties under the
Act. (S. 12.)
An inspector may for the purpose of searchin~ for undersize fish or oysters
or fish taken in contravention of the Act enter busmess premises used in connection with fish storage or treatment, examine receptacles suspected of containing
undersize fish or fish taken in ~ontravention of the Act and stop and search any
vehicle, enter and search any premises and search any receptacle. (S. 13.)
An inspector may:
(a) board any boat and search it for fish, engines, nets or other articles;
(b) examine any nets, engines or other articles in use for fishing or in
possession of, or under the control of any person and intended or
adopted for fishing;
( c) seize any fish, engine, net, etc., which he believes is liable to be
forfeited under this Act;
(d) require the master or other person in charge to produce the licence
for a boat and may copy 1ill or part of such licence;
(e) require the master or other person in charge of a boat required to be
licensed under the Act to give any explanation concerning the boat
or its occupants;
(f) require certain persons to state their name and p1ace of abode;
(g) require certain persons to produce any licence, authority or evidence
of registration required under the Act. (S. 14.)
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The Minister may direct the institution of experiments and investigations into
various aspects of fisheries and establish and maintain or assist in establishing
or maintaining biological stations where such studies may be carried out. For the
purposes of this section the Minister may reserve Crown lands for experiments in
culture and propagation of fish. (S. 16.)
The Minister may approve the erection of fish hatcheries, races and spawning
ponds on any tidal or inland waters, and may authorize any person, society or
association to carry out practical operations in connection with the hatching of
any named species of fish and do ail _things necessary for the successful propagation of such fish. (S. 17.)
The Minister may prohibit the taking of fish from tidal or inland waters for
any period not exceeding 12 consecutive months and may rescind or alter any
such prohibition. (S. 18 (1).)
The Governor may prohibit the taking of fish from tidal or inland waters for
any period specified and may rescind or alter any such prohibition. (S. 18 (2).)
The Governor may prohibit or restrict either absolutely or during specified
periods the bringing into the State or landing from any boat, of any live fish
whether taken in territorial waters or elsewhere. (S. 20.)
An application for an inland angling licence may be granted or refused and
an inland angling licence may be suspended or cancelled by the Minister in the
circumstances prescribed. Regulation 51 (3) empowers the Minister to suspend
or cancel a licence upon conviction of the bolder for a breach of the Act, regulations, proclamation or notice relating to fishing in inland waters. (S. 25B (6).)
The Minister may issue a permit for the use of any net for investigation
and experiment or as bona fide naturalist's net for catching scientific specimens.
(S. 27 (6).)
The Minister may suspend or cancel the licence of a fisherman convicted of
an offence against this section and such a conviction shall be a sufficient ground
for the refusal of a licence. (S. 37.)
The Minister may suspend far a period not exceeding 1 month the licence
of a fisherman convicted of a second or subsequent offence against this section.
(S. 38 (3).)

The Minister may grant a consent to sell fish and may grant a certificate
of registration as a canner of fish. The Minister may cancel any such consent
or certificate of registration for any cause be considers sufficient. (S. 40B (2).)
The Minister may on the recommendation of the Authority issue a licence
to sell fish by wholesale and may cancel any such licence for any cause he
considers sufficient. (S. 40c.)
The Minister may require persons engaged in various operations specified
in s. 42 (2) to furnish returns in the prescribed form. (S. 42.)
The Minister shall determine the rental of every oyster lease in accordance
with this section. (S. 59.)
The Minister may offer by public tender or public auction the lease of any
area classified as special lands for a term not exceeding 15 years and on the
application of the lessee, shall, if he is satisfied that the lessee has substantially
observed and performed the covenants and conditions of the lease, grant a
further lease for a like term. (S. 61.)
The Minister may lease any area classified as average lands for any term
not exceeding 15 years and on th~ application q f the lessee shall, if satisfied
that the lessee bas substantially observed and performed the covenants and
conditions of the lease, grant a further lease for a like term. (S. 62.)
The Minister may lease any area classified as inferior lands for any term
not exceeding 10 years. The Minister's approval is required to take oysters from
such a lease during the first year of the term of the lease. An area leased under
this section may be reclassified as average lands during the last year of the lease.
On the application of the lessee the Minister shall, if he is satisfied that the
lessee bas substantially observed and performed the covenants and conditions of
the lease, grant a further lease for 10 years when the classification is not altered
or for a term of 15 years when the area is reclassified as average lands. (S. 63.)
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The Minister may accept the surrender of a lease in the second year of its
currency in any case where it appears to him that oyster culture cannot be carried
out on the area with any reasonable hope of success or where for any other
reason he considers such surrender should be accepted. (S. 73.)
The Minister may determine a way of access to adjoining land over a
portion of the foreshore of a leased area. (S. 74.)
The Minister may withdraw from leases whole or part of a leased area
where in his opinion such land is required for any pub1ic purpose, Compensation
is payable as agreed between the Minister and the lessee or in default of agreement
as determined by the local land board. (S. 76.)
Where an inspector reports that the lessee, within 1 year of thw- wmmencetnent
of the lease, has not taken the proper measures to carry out tOO coll!!ii'Utit:1:111 of
the lease and cultivate the leased area the Minister may call upon the lessee to
show cause why the lease should not be cancelled and after consideration of any
representations made by the lessee may cancel the lease. (S. 78.)
The Minister may call on a lessee to take remedial action where an inspector
reports :that the lease is being mismanaged or to show cause why the lease
should not be cancelled and after consideration of any representations from the
lessee may cancel the lease. (S. 79.)
The Minister may prohibit the taking of oysters from a leased area where
he is satisfied that as a result of overdredging or any other causes the area has
been reduced to such state that the taking of oysters should be suspended or
the oysters are unfit for consumption as foods and he may rescind such prohibition.
The Minister may release the lessee from payment of rent during any period of
suspension where in his opinion such reduction resulted from natural causes only.
(S. 80.)
When any leased area is affected with disease the Minister or an inspector
may require the lessee to take within a specified time such ste~ as are specified
in a written notice to rid the leased area of disease. (S. 81 (2).)
The Minister may declare that any leased area, area of Crown lands or
public oyster reserve is infected or likely to be infected to such an extent as to
render oysters unfit for human consumption and may prohibit the taking of
oysters therefrom for the period specified. In the case of a leased area the
Minister may release the lessee from payment of rent for the period specified.
(S. 82 (!).)
The Minister may cancel an oyster lease if the lessee is convicted of an
offence under s. 87 (I). (S. 87 (5).)
The Minister may cancel the lease of any lessee convicted of stealing oysters
or unlawfully receiving stolen oysters. (S. 89.)
An inspector may sen any fish or article of a perishable nature seized under
the Act as forfeited. (S. 98.)
The Minister may authorize any articles seized to be delivered to the person
disputing the forfeiture on his giving security to pay their value in case of their
condemnation. (S. 99.)
The Minister may sell oysters or spat from Crown lands, training walls or
public oyster reserves to any lessee under such conditions as he may see fit.
(S. 111.)
The Minister may by order in writing require the provision of a :fishway in
any dam, weir or reservoir constructed on any tidal or inland river or creek or
over any flowing water. Where a person fails to comply with an order under
this section the Minister may cause the work to be carried out and recover the
cost thereof from the person to whom the order was addressed. (S. 117.)
The Minister may require the last lessee of an expired lease to remove the
posts and cultivation from the area. In default the Minister may cause the posts
and cultivation to be removed and may sell same by public auction or otherwise
and may recover the outstanding costs of such auction from such lessee. {S. 118.)
The Minister may cancel or suspend the licence of a territorial boat used
by the licensee for the commission of an offence under the Act or regulations.
(Reg. 3 (4) ands. 23.)
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The Minister may cancel or suspend the licence of an extra territorial bOac
used by the licensee for the commission of an offence under the Act or regulations.
(Reg. 4 (5) and s. 24.)
The Under Secretary may transfer the licence in respect of a boat licensed
under s. 23 or s. 24 to the purchaser of such boat. (Reg. S.)
The Minister may cancel or auspeod the licence of a fisherman convicted of
an offence under the Act and 1c:gtt[111tions. (Reg. 7 (4) ands. 25.)
The Minister may cancel a fisherman's licence bearing an endorsement that
the holder is permitted to take fish for sale if he is satisfied that the endorsement
was obtained by any false or misleading statement. (Reg. 7 (5).)
The Under Secretary may grant any application for a licence under regs 3,
4 1 and 7 if he is satisfied that all requirements have been met. Any such application may be refused where the licence has been suspended or cancelled or the
applicant has been convicted of the offences referred to in regs 3, 4, and 7.
(Reg. 8.)
The local inspector shall determine the number of set prawn nets to be used
and the size of the crew in respect of certain waters and shall determine by lot in
accordance with the regulation, the right of priority as between fishermen or
crews. (Reg. 10.)
The Minister may cancel or suspend an inland angling licence where the
holder has been convicted of a breach of the Acts or regulations. (Reg. SI (3).)
The Minister or an authorized officer may approve of the withdrawal of an
oyster lease application. (Reg. 63.)
The Minister may refuse any application for a lease of an oyster-farm.
(Reg. 64.)
The Minister may issue a special authority to remove oysters to the former
lessee following the expiration of a lease and the lodgment of an application
of a new lease of the area. The Minister may also issue a special authority to
remove oysters to an applicant for a lease of an area classified as an average
lands pending the issue of a lease. (Reg. 71.)
The Minister may at any time modify the boundaries of a leased area to
rectify error of measurement. (Reg. 87.)
An inspector may issue permits to cut mangrove growing below highwater
mark on any Crown lands. (Reg. 98.)
The Minister may cancel or suspend an oyster vendor's 1icence of a person
convicted of unlawfully removing oysters or of having oysters in his possession
or on his premises which may reasonably be suspected of having been stolen or
unlawfully obtained. The Minister may refuse to issue any further licence to any
person so convicted.. (Reg. 103.)
The Minister may forthwith sell or otherwise dispose of any net, engine or
other thing seized or forfeited or condemned under the Act or any net found in
any closed waters without an owner or unclaimed and may sell or otherwise
dispose of any net found in any waters other than closed waters without an
owner. at the expiration of 1 month from the date of seizure. (Reg. 107.)
The Minister may grant a permit to take fish from tidal or inland waters
wherein the taking of fish is prohibited or during any close season, where such
fish is required for hospital patients or sick persons and is not otherwise obtainable
and he may attach to the permit such conditions he may think fit. (Reg. 110.)

THE GAMING AND BETTING ACT, 1912

11:!:e Miwilsler, or an officer of the Chief Secretary's Department so authorized,
may ismm pokm- machine licences except in certain circumstances. (S. 500 (I)
and (IA).)
The Minister may refuse to issue to a club not registered as at 1st March,
1968, a licence or renewal of a licence for more than the number of 20c poker
machines approved by the Minister from time to time. (S. 500 (lB) (d).)
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The Minister may suspend for such period he may deem tit or may cancel a
licence. (S. 500 (3) (a).)
The Minister may require information to be furnished as to the ownership
or the terms and conditions upon which poker machines are being acquired by a
club. The determination of the Minister as to reasonable terms and conditions
shall be final. (S. 500 (4) (c) and (d).)
The Minister may relieve a club of the ohfumtioa to pay all or part of
supplementary licence tax if be is satisfied that tire aggregate net revenue for the
12 month period ending 30th November next ensuing will probably be less than
$40,000. (S. 50E (lB) (b).)
Certain I?Olice officers and persons authorized by the Minister may enter
licensed premises at any hour of the day or night and examine the premises and
records of the club to ascenain wbe(ber the provisions of the Act and regulations
are being complied with. (S. 501' (1 ) . )
A racecourse licence issued under s. 52 ( 1) may be cancelled by the Minister
for any good cause. (S. 52 (2).)
The Minister 011111 refuse to license a racecourse for a particular class of
meeting where the rncecourse has not been licensed for that class of mettlng in
the previous 5 years or where it has been so licensed, meetings of that da.51 have
not been held in the previous 2 years. (S. S2 (2A).)
Wbere the Minister or his delegate issues a licence which the Minister could
have refused under s. 52 (2A) that licence or any subsequent licence for the
same racecourse for the same class of meeting may be issned subject to such
terms and conditions as the Minister thinks fit. (S. 52 (2B).)
The Minister or his delegate may issue greyhound racing licences on such
terms and conditions as may be prescribed by regulations. (S. 52.A (2).)
A greyhound racing licence may be cancelled by the Minister for any good
cause. (S. 52.A (3).)
The Minister or bis delegate shall not issue a greyhound licence unless
satisfied that the applicant is a non-_Proprietary association and may require
documents to be _Produced or information to be furnished to enable a determination to be made 10 this regard. (S. 52B.)
The Minister may cancel a greyhound racing licence if he is satisfied that
the holder has ceased to be a non-proprietary association. (S. 52c.)
Wbere a licensed racecourse is temporarily ur.fit for use, the Minister or his
delegate may authorize a race meeting to be held on another racecourse and the
meeting so held is deemed to have been held on the unfit course for tb purposes
of computation of the number of meetings allowed. (S. 53A.)
No licence for a racecourse shall be issued under s. 52 unless the Minister
or his delegate is satisfied that the applicant is a non-proprietary association and
i11 to be the bolder of the licence. (S. 53c.)
The Governor may permit a non-proprietary association to hold more than
one class of licence. (S. 530 (2) .)
The Governor may declare that the Minister may issue additional licences
in any district or town or the maximum number of days on which race meetings
may be held on a racecourse may be increased to a specific number. (S. 53B.)
The Board may in accordance with the rules:
(a) register, refuse to register or cancel the registration of clubs, greyhound trial tracks, local or district associations, clubs or persons
associated with greyhound racing or any greyhound trial track;
(b) impose the prescnl>ed fees for such registration;
(c) disqualify greyhound or persons associated with greyhound racing
from participating in, or associating with, greyhound racing;
(d) exclude from participation any greyhound not registered under the
N.S.W.N.C.A.;
(e) prohibit registered persons from participating in unregistered greyhound meetings, (S. 560 (1) (c).)
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The Board may grant or advance on loan moneys from the fund to mcrease
stake moneys and prizes at meetings, improve racecourses, to assist greyhound
clubs and for any other purpose conducive to the advancement and development
of greyhound racing. (S. 56o (I) (d).)
The Board may make rules for the control and regulation of greyhound
Iacing and may alter or repeal such rules. (S. S6H.)
The Board may make rules governing the operations of stewards appointed
by the Board. (S. 56HA.)
The Board may make rules for and with respect to greyhound trial tracks.
(S. 56HB.)
Rules made by the Board are subject to the Governor's approval and may
be repealed by the Governor. (S. 561.)
The Board may suspend payments to the Greyhound Racing Control Board
Fund where it determines that the fund is sound enough to permit such payments
to be suspeoded. (S. 56K (4).)

THE LOTI'ERll!S AND ART UNIONS ACT, 1901
The Minister may, if he is satisfied that circumstances of an unusual nature
:arose, determine a percentage less than 50 per centum for the purposes of s. 4
(3) (e) (ii).

(S. 4 (4).)

The Minister may issue permits for games of chance. (S. 4A (5) .)
The Minister may. if he is satisfied that circumstances of an unusual nature
.arose in connection with a game of chance, determine a percentage less than 50
_per centum for the purposes of s. 4A (3) (g) (ii). (S. 4A (6).)
The Minister may issue permits for trade competitions. (S. 4B (5) .)
The Governor or the Minister may grant or refuse applications for the
formation of voluntary associations. (S. 6A.)
The Minister may require voluntary associations to lodge balance sheets
and to produce books, documents and vouchers relating to the lottery conducted
by the association. (S. 10.)
Toe Minister may require balance sheets to be lodged in connection with
lotteries and games of chance conducted under s. 4 and s. 4A and require the
production of books, documents and·vouchers relating thereto. (S. 11.)

THE OBSCENE AND INDECENT PUBUCATIONS ACT, 1901
The Minister may refer any publication or class of publication to the State
Advisory Committee on Publications for consideration and report in terms of
· s. 32 (1). The Minister may also refer to the Committee any other matter
arising out of the administration of the Act for its report thereon. (S. 32.)
Where the Committee has made a report to the Minister for the purposes
.of s. 32 (1) (c) the Minister, on consideration of the report, may determine
that a publication or class of publication shall be classified as restricted. H
the Minister so determines the classification shall extend to all subsequent
editions or issues. The Minister may vary or revoke any such determination.
(S. 33.)
The Minister, on the recommendation of the CommitteeJ may determine that
. any book,, magazine or periodical proposed to be published, sold or distributed
shall not be the subject of proceedings under section 5 or 16 of the AcL Tire
- Minister may revoke any such determination. (S. 35.)
No proceedings may be ~ted in respect of any book, magazine or
periodical without the approv.at of die Minister except those taken undei- s. 34.
. (S. 36.)
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TIIE PISTOL LICENSE ACT, 1927

The officer of police in charge of tbe police station nearest to the applicant's
usual residence may issue a pistol license if he is satisfied that the applicant has a
good reason for requiring n license and can be permitted to have, use and carry
a pistol without danger to the public. (S. S (2).)
The Minister may exempt nn ttpplicant from payment of the prescribed fee
if satisfied that the pistol is for 1cienl1flc, historical or educational pW'pOSes. Any
such exemption may be cancellttl by tbe Minister. (S. 5 (7).)
The Commissioner of Police may approve of a pistol club and may attach
to such approval such terms and conditions relating to control, administration
or management of the club or the preservation of public safety or peace as he
thinks fit and may revoke any .mch terms and conditions. Any such approval
may be revoked by tbe Commissiooe.r for the reasons specified or for any other
reason he considers sufficient. ( S. 5A ( l) (a).)
Any shooting range proposed to be used by an approved club shall be of a
type, construction a,nd at a location approved by the Commissioner of Police
and the Commissioner may attach to the use of any approved range such terms
and conditions relating to the use, control, administration and management
thereof or the preservation of public safety or peace as he thinks fit and may
revoke any such terms and conditions. Any such approval may be revoked by
the Commissioner for the reasons specified or for any other reason he considers
sufficient. (S. SA (1) (b).)
A pistol license may be issued in the name of the secretary of an approved
club but the maximum number of such licenses are restricted to the number deter•
mined by the issuing officer. (S. SA (3).)
A pistol license may be revoked by the officer-in-charge of the police station
nearest to the holder's usual residence if he is satisfied that the holder is prohibited from holding or has ceased to be entitled to hold a license under the Act
or is of unsound mind or intemperate habits or otherwise unfitted to be eotrusted
with a pistol. (S. 8.)
A pistol dealer's license may be issued by the officer-in-charge of the police
station nearest to the applicant's place of business. (S. 11 ( 4).)
Such officers may decline to issue a pistol dealer's license unless the applicant
satisfies him that be is a fit and proper person to be licensed, Re may also decline
to issue a pistol dealer's license if he 1s satisfied that any other person, directors
of a corporation or members of a firm or partnership on whO!e behalf the license
is to be held, would not be fit and proper persons to be licensed pistol dealers.
(S. 11 (5) .)

The officer-in-charge of the police station may revoke a pistol dealer's license
if he is satisfied that the bolder or the person, any directors of a corporation or
members of a firm or partnership on whose behalf the license is held are prohibited from holding a license or that the holder is of unsound mind, intemperate habits or otherwise unfitted to carry on the trade or business of a pistol
dealer. (S. 11 (7).)
The officer-in-charge of any police station may issue a permit to carry a-.
pistol to an interstate visitor who holds a license to carry a pistol in his own
State. (Reg. 10.)
The officer-in-charge of any police station may issue a permit to carry ac
pistol in this State to a member of an approved club permanently resident in
another State and who bolds a license to carry a pistol in his own State. The·
issuing officer may revoke such permit if satisfied that any condition specified in
reg. lOA (3) has been breached or the bolder bas otherwise become an unfit
person to be entrusted with a pistol. (Reg. lOA.)
An Inspector of Police may issue a permit to an overseas tourist if satisfied:
that the applicant would, if permanently residing in this State, be entitled to a:.
pistol license. ( Reg. 1 I.)
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THE PREVENTION OF CRUELTY TO ANIMALS ACT, 1901

Animal Boarding Establishment Regulations
Animal Boarding Establishment licences are issued on behalf of the Minister
by a person authorized by him. The Minister may refuse to grant a licence if he
is of the opinion that the premises are unsuitable for the purposes and may refuse
or cancel a licence upon proof being given to him that the applicant or liconsee
has been convicted of an offence against the Act or twice convicted of a breach
of these regulations or the application is not accompanied by the required
certificate and fee. (Reg. 3.)
Kennel Regulation.,
Similar provisions to the Animal Boarding Establishment Regulations above.
(Reg. 3.)
Riding School Regulations
Riding School licences an: issued on behalf of the Minister by a person
authorized by him. The M1ni5ter may refuse or cancel a licence upon proof
being given to him that the 11P1Jlicant or licensee has been convicted of an offence
against the Act or twice ooovicted of a breach of these regulations or the
application is not accompanied by the required certificates and fee. (Reg. 1.)
Livery Stable Regulatio1LJ
Similar provisions to the Riding School Regulations above. (Reg. 1.)

THE SPEEDWAY RACING (PUBLIC SAFETY) ACT, 1957

The Minister may issne speedway licences snbject to such terms and conmtion.s as may be prescribed or as the Minister may determine. (s. 4.)
The Minister may suspend or cancel a speedway licence or vary the terms
and conditions during the currency of the licence. (s. 6.)
'The Minister's approval to transfer a speedway licence is required. (Reg. 6.)
The Minister's approval to structural or other additions to or alteration of a
licensed speedway is required. (Reg. 7.)
Where so directed by the Minister fences shall be constructed between the
track and spectator areas. (Reg. 8.)
Where so directed by the Minister, a safety fence shall be constructed
around the whole or such portion of the track as the Ministe r may consider
necessary. These fences shall be constructed in accordance with tJ1e specifications prescn'bed but the Minister may, on the recommendation of the Commissioner of Police, authorize or require safety fences to be coDJ1tructed of any
other dimensions or materials. (Reg. 9.)
The Minister may specify the locations and types of steel hawsers, earthen
banks, sandbags or any other devices considered necessary for the protection
of life and property. (Reg. 10.)
The Minister may spedfy the location and type of any gate in any safety
fence. (Reg. 11.)
Unless authorized by the Minister, no gate in any safety fence shall be of
lesser strength than the fence itself. (Reg. 12.)
Unless otherwise authorized by the ~flnu1er, a speedway shall be equipped
with a communication system to enable tho storter to be informed that it is safe
for a race to start. (Reg. 13.)
A parking area shall be provided to the satisfaction of the Minister. (Reg.
14.)
Unless otherwise authorized by the Mininster the pit enclosure shall be
outside the track circuit. (Reg. 16.)
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The senior officer of police on duty at a speedway meeting may instruct the
promoter or any official to cease racing if satisfied that competitors or spectators
are in danger. (Reg. 25.)
A speedway may be inspected at any time by certain members of the police
force or persons authorized by the Minister. (Reg. 30.)

THE SUNDAY ENTERTAINMENT ACT, 1966
The Minister may by order under his hand exempt any person or persons.
or class of persons from the provisions of subsection 1 or 3 of section 4.
(S. 4 (5).)

The Minister may prohibit the holding or conducting on any Sunday after12.30 p.m. of a public entertainment or public meeting or class of public entertainments or public meetings where it appears to him that such action is necessary
to prevent interference with religious worship or to obviate any public disturbance
or for any other reason the Minister may deem sufficienL (S. 5 (1).)

THE THEATRES AND PUBLIC HAI.IS ACT, 1908
The Minister may direct that an additional fee is not payable on a lateapplication. (S. 7 (4) (b).)
The Minister's decision as to the grade to which a building belongs shall be,
final. (S. 8.)
The Minister may issue a licence for a theatre or public hall. (S. 9 (1) (d).)
The Minister may refuse a licence if it appears that the provisions of the
Act or regulations have not been complied with, alterations or additions are
necessary for public safety, health or convenience or the building or site is unsuitable. He may grant a temporary licence du.ring alterations or additions.
(S. I I.)
A licence is subject to such terms and conditions as the Minister may determine from time to time. (S. 12A.)
A substitute licence may be issued in the place of specified licences. (S. 12B.)
Films may not be exhibited in any theatre or public hall unless the licence
bears the prescribed endorsement. The Minister may cancel the licence issued
in respect of the theatre or public hall where a film is exhibited in contravention
of this section except on a first offence. (S. 13A.)
The Minister may cancel the prescribed endorsement on a licence if theTheatres and Films Commission makes a determination to this effect or if thelicensee so requests in writing. (S. 13e (lA).)
The Theatres and Films Commission shall, having regard to the reasons given
by the person authorized by the Minister under s. 13B (2) (a) and the licensee's.
statement of facts and circumstances, determine whether or not the prescribed
endorsement on the licence for a theatre or public hall should be cancelled.
(S. 13e (2) (d).)

The Commission, in dealing with those applications which must be referred·
to it under this section, may receive objections and in accordance with the
section shall determine whether or not the application shall be granted. The·
Minister may approve of the extension of the period specified by the Commission in accordance with s. 13D (9) (b). (S. 13D.)
Additions or alterations to any building requires the Minister's approval.
(S. 15.)
The Minister may suspend or cancel a licence for the reasons specified and
may cancel or restore a licence so suspended. (S. 16.)
The Minister may issue a licence to conduct public entertainment in temporary and unlicensed structures and may cancel any such licence for any·
breach of the terms and conditions. (S. 23.)
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The Minister, whenever he is of the opinion that it is fitting for the preserva•
tion of good manners and decorum may prohibit or regulate the holding of any
public entertainment on any day other than Sunday. He may similarly prohibit
or regulate entertainment, including boxing or wrestling where he is of the
<>pinion that it is desirable to do so, on premises for which a licence permit or
certificate of registration under the Liquor Act, 1912, is held. (S. 27.)
A person appointed by the Minister or a police officer of or above the rank
a0f sergeant may inspect every theatre and public ball and every place in which
a public entenainment or public meeting is being held. (S. 29.)

ANNEXURED
Official actions of public authorities against which there are rights of appeal
or rights in the nature of an appeal to(1) The Governor.
(2) The Minister.
(3) The Supreme Court.
( 4) The Land and Valuation Court.
(5) The Industrial Commission of New South Wales.
(6) The Crown Employees Appeal Board.
(7) The District Court or Courts of Quarter Sessions.
(8) Courts of Petty Sessions or Magistrates.
(9) Local Land Boards.
(10) Miscellaneous Tribunals.
PART 1.-GOVERNOR

Act

Authority

Power

Appellate Body

Audit Act, 1902 • . Auditor-General To
surcharge
certain Governor (s. 49).
amounts upon accounting
officers, etc. (s. 47 (I)).

Gas and Electricity Auditor-General To surcharge upon servants Governor (s. 75 (8) ).
of
Sydney
County
Act, 1935.
Council amounts of
certain disallowances of
expenditure (s. 7S (2),
(3)).

PART 2.-MINISfER
Act

Authority

Coal Mines Regu- Minister ..
lation Act, 1912.

Power

Appellate Body

To limit, by order, number Minister, who may
of mtna for which a withdraw the order
person may act as or refer matter to
Court of Coal Mines
manager (s. 5 (5) ).
Regulation (s. S (7) ).

250
PART 2.--MINISTER-continued
Act

Power

Authority

Appellate Body

Crown Lands Con- Water Conserva- To refuse to consent to Minister, uftcr ref.
solidation
Act, tion and Irriga- transfer of area of land in erence to,!lpecinl land
irrigation area on grounds board (s. l d:SA (6) ).
tion
1913.
of excess Jiving area (s.
Commission.
145A (5), (6) ).

Governor

To resume land for canal Minister (s. 256 (a)).
irrigation purposes (s.
256).

Egg Industry Stabili- Poultry Farmer To cancel licence for Minister (s, 22).
i.ation Act, 1971. Licensing
keeping of hens by
Committee.
poultry farmer (s. 21).
Electricity Develop- Electricity
ment Act, 1946.
Authority of
N.S.W.

To formulate proposals Minister (s. 11 (6) ).
relating to electricity
underta)cjngs, e.g., as to
plant and equipment in
power station, supply of
electricity to public etc.
(s. 11 (1) ).

Explosives Act, 1905 Superintendent of To require factory occu- Minister (s. 40).
the Explosives pant to ensure public
Department.
safety by remedying
situation where factory
may contain dangerous
or defective explosives
(s. 40).

Factories, Shops and Under-Secretary
Industries
Act,
1962.

To refuse to register Minister (s. 11 (10) ).
premises as a factory (s.
11 (3) ).

Chief

Inspector To direct occupier of registered factory, reported
by inspector as not continuing to comply with
previously existing requirements, to render
factory fit for occupation
(s. 12 (1) ).
Under-Secretary To approve commencement of erection of,
alterations or additions
to building intended for
use as a factory (s. 13 (1) ).
Under-Secretary To approve erection . of
premises used for industrial purposes but not
intended for use a.. a
factory (s. 14 (1) ).
Under-Secretary To requlre p111'llculars to
enable determln11tlon of
class of shop for registration purposes (s. 76
(3) ).

Minister (s. 12 (2) ).

Minister (s. 13 (4) ).

Minister (s. 14 (4) ).

Minister (s. 76 (4) (b) ).
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PART 2.-MINISTER-continued
Act

Authority

Power

Appellate Body

Fauna Protection Director
of To issue licences to kill Minister (s. 27 (6) ).
Act, 1948.
National Parks fauna, etc., (s. 27 (2) ),
and to cancel same (s. 27
and Wildlife.
(5) ).

Geographical
Geographical
Names Act, 1966. Names Board.

To assign, approve, alter, Minister (s. 9 (3) (b),
etc., recorded names of (5) ).
places in N.S.W. as
geographical names (s.
5).

Government Rail• Commissioner
To close level crossings, Minister (s. 15A (1))
ways Act, 1912.
for Railways, br,dges, etc., over or (as regards objecwith approval of u.nlli:r railways (s. 15A tions by councils).
Governor.
(1) ) .
Hunter
District Hunter District To consent to taking of Minister (s. 150 (2) ),
Water, Sewerage Water Board.
water from subterranean
and
Drainage
source for industrial
Act, 1938.
purposes (s. 150 (I) ).
Hunter Valley Con• Hunter
Valley To direct remedial action Minister, to whom
in soil erosion areas (s. Trust may refer
servation Trust Conservation
Act, 1950,
Trust.
11 (2) (b) ).
matter
after
a
bearing by local
land board (s. 13
(3) ).

Hunter
Valley To
make
provisional Minister, after referConservation
determination
limiting ence to local land
Trust.
stock capacity of holdings board {s. 17 (10) and
(s. 17 (3) ).

(11)).

Hunter
Valley To review annually deter- Minister (s. 18).
Conservation
mination under s. 17 (3)
Trust.·
on application of owner
(s. 18).
Hunter
Valley To recommend that Minis- Minister (s. 24 (3) (d),
ter declare area an (e) ).
Conservation
Trust.
erosion risk (s. 24 (1),
(2) ).

Hunter
Vnlley To prohibil Jtrari.as in Minister (s. 25 (4) (a)).
Conservation
areas of erimon risk (s.
Trust.
25 (1) ).
Hunter
Valley To prohibit or restrict Minister (s. 29 (3),
of lands (4) ).
Conservation
cultivation
Trust.
within areas of erosion
risk (s. 29 {I) ).
Local Government Local
Govern- To submit proposal to Minister (s. 19 (3) )
Act, 1919.
meat
Baun- Minister that Governor, (who may refer
daries
by prod11mn!ion, alter matter to Boundaries
Commission.
boundu rlC$ of certain Commission).
areas under 1 . 16 (s. 19
(IA)).

A public body . . To furnish to council list Council may make
of parcels of land objection to Minister
allegedly entitling public (S. 139A (5), (6) ).
body to rate rebate (s.
139A (4) ).

252
PART 2.-MINISTER--continued
Act

Power

Authority

Appellate Body

Local Government Parking Advisory To approve management, Minister (s. 270m (2) ).
Act, 1919.
Committee.
etc., by council of a
-continued.
parking station (s. 270J
(1) ).

Council . .

To grant conditionally or Minister,
following:
to refuse interim develop- making of recomment application (s. 342v mendation to him by
(IA) ).
State Planning Authority (s. 342v (5)

Council . .

To gather materials to Minister (s. 524 (2) }
improve any public place (as to whether land
other than, inter alia, site is improved pasture).
of improved pasture (s.
524 (1) (f) and (2) (a)).

(a)).

Main Roads Act, Commlssloner
To direct removal within Minister (s. 39 (6) (b).
1924.
for Main Roads. or adjacent to main road (c) ).
of sign or hoarding (s.
39 (6) (a)).
Commissioner
To notify statutory body, Minister (s. 41A (3) ).
forMainRoads. Government
Department, etc., proposing to
construct new road, etc.,
to cost over $40,000, for
use of road traffic, to
alter or postpone that
construction (s. 41 A (Z) ) .
Commissioner
To proclaim road as mrlln Minister (s. 44 (4),
for Main Roads. road, cancel any such (5) ).
proclamation, etc. (s. 44
(1) ).

Meat To refuse application for Minister (s. 24 (1) ).
Meat
Industry N.S.W.
licence
to
operate
Authority
Act, Industry
slaughterhouse, etc., or to
1970.
Authority.
suspend or cancel such a
licence (ss. 21, 23).
following
on To grant application for Minister,
Muling Act, 1906 .. Minister
recommendaauthority to prospect for making of investition of warden minerals after notifying gation and report by
or prospecting holder of exploration Chief Inspector of
board.
licence relating to same Mines, etc. (s. 17
(2D) (b) ),
land (s. 17 (2B) ).
Governor

Governor

following
To grant mining or Minister,
mineral lease over Crown making of investiland
after
notifying gation and report by
holder of exploration Chief Inspector of
licence over same land (s. Mines, etc. (s. 27
(7) ).
27 (5) ).
To grant mineral lease Minister,
following
over Crown land where inquiry and report
certain minerals are not by warden (s. 27
owned by Crown but are (6) ).
allegedly owned by third
party, etc. (s. 27 (6) ).
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PART :Z.-MINISIER--continued

Act

Power

Authority

Mining Act, 1906 Warden
-conJiluad.

Warden

Govemor

Warden

Warden

Governor

Appellate Body

To grant, to holder of Minister,
following
miner's right, authority investigation
and
to enter private lands to report by Chief
for
minerals Inspector of Mines,
search
reserved to Crown under etc. (s. 46 (7) ).
s. SO after notifying
holder of exploration
licence
over
same
property (s. 46 (5) ).
To grant authority to enter Minister,
following
private lands to mark out investigation
and
that land (s. 48A) after report by Chief Innotifying bolder of ex- spector of Mines,
ploration licence over etc. (s. 46 (7) ).
same property (s. 46 (5) ).
To grant or refuse lease Minister,
following
and
(s. 58 (1), (4)) after investigation
notifying holder of ex- report by Chief In·
ploration licence over spector of Mines,
same property (s. 58 (1), etc. (s• .58 (9) ).
(7) ).

To grant to bolder of Minister, after inquiry
miner's right authority and
report
by
to enter private lands to warden
as
to
search for minerals not question relating to
reserved to Crown (s. such
bona
fide
70A (l)) unless owner mining operations.
is carrying out thereon (S, 70D (!).)
bona fide mfnina Operations (s. 700).
To grant authority to enter ~inis~er,
following
to bolder of exploration mqwry and report
licence after notifying any by warden (s. 83BA
hotder of exploration (4) ).
licc,nce over same land
(s. 83BA (1) ),
To grant leases for pur- Minister,
following
poses of mining by investigation
and
dredges, etc., over Crown report by Chief Inland affected by s. 86 (1) spector of Mines,
exploration licence (s. etc. (s. 86B (4) ).
86B (2) ).

Warden

To make report to Minis- Minister (s. 124A (6),
tcr recommending cancel- (7) ).
lation of lease, etc. (s.
124A (4) ),

Poultry Processing Inspector
Act, 1969.

To give directions to Minister (s. 13).
person
controlling
poultry processing establishment as to weight
gain of poultry carcasses

Scaffolding and Lifts Inspector
Act, 1912.

To give written safety Minister,
following
instructions to owner of reference to Board
nppnrcntly dangerous lift of Reference (s. 1S
(i, 1.'i (I) ).
(4) ) .

(s. 12).
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PART 2.-MINISfER---continued
Act

Authority

Power

Appellate Body

following
and Chief Inspector .. To issue certificate of Minister,
competency to driver of reference to Board
1912
power crane (s. 17 (4) ).
of Reference (s. 17
-continued.

Scaffolding
Lifts Act,

(6) ).

following
Chief Inspector .. To issue certificate of Minister,
competency to rigger, reference to Board
dogman, scaffolder or of Reference (s. 17A
crane chaser (s. 17A (2) ). (4) ).
To notify proposal to Minister (s. 17 (5) ).
notify tract of land as an
"area of erosion hazard"
(s. 17 (]) ).
following
Commissioner of To direct owner of land Minister,
the Soil Con- within area of erosion reference to Comservation
hazard to carry out mission and local
Service.
remedial works (s. 18 land board (s. 18

Soil Conservation Minister ..
Act, 1938.

(9) ).

(2) ).

Transport Employ- Transport
ees
Retirement Retirement
Benefit Act, 1967. Board.

To require emp]oyer to Minister, who shall
furnish returns as to his thereupon refer the
matter for opinion
employees (s. 32 (!) ).
to a judge of the
Supreme Court, and
shall decide the point
in accordance with
that decision (s. 60
(2) ).

PART 3.-SUPREME COURT

Act

Adoption of
Children Act,
1965.

Business Names
Act, 1962.

Authority

Power

Appellate Body

Director of Child To refuse, revoke or Supreme Court (s. 14
Welfare
suspend application by (l) ).
Department.
charitable organization
for approval as a private
adoption agency (ss. ll,
13).
Corporate A&its To cancel the registration Supreme Court (s. 19
Commission.
of a business name (s. 19 (3) ).
(I)).

Companies Act,
1961.

Companies
To register either as a Supreme Court (s. 9
Auditors Board. company auditor (s. 9 (16) ).
(2) ), or as a liquidator
(s. 9 (4)) a person
resident outside the State
or the Commonwealth;
to refuse to renew registration of a registered
company auditor or
liquidator (s. 9 (8) ); to
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PART 3.-SUPREME COURT-continued

Act

Authority

Companies Act,
1961-conrinued.

Power

Appellate Body

inquire into conduct,
character, and ability of
a
registered company
auditor or registered
liquidator (s. 9 (9) ) ; to
cancel his registration,
etc. (s. 9 (11)); to
require payment by him
of costs of inquiry under
s. 9 (11) where registration is cancelled (s. 9
(13) ).

Corporate Affairs To refuse to register
Commission.
corporation (s. 12 (S) ).
Corporate Affairs To make an order granting
Commission.
or refusing applicn.1hm
for financial year a f
subsidiary company cf
non-foreign
holding
company not to coincide
with that of the latter
company (s. 161B (8) ).
Corporate Affairs To order relief from
Commission.
requirements as to form
and cortent of accounts,
etc. (s. I 62c (1) ) ; to
revoke or suspend any
such order (s. 162c (4) ).
Companies
To grant or refuse consent
Auditors
to retirement or resigBoard.
nation of auditor (s. I 66B

Supreme Court (s. 12
(6) ).

Supreme Court (s.
161B (9) ).

Supreme Court (s.
162c (8) ).

Supreme Court (s.
166B (8) ).

(6) ).

Minister ..

To make orders restraining Supreme Court (s.
dealings with shares (s. 179B (J) ).
J79B (l) ).

Corporate Affilits To strike defunct company Supreme Court (s. 308
off register (s. 308 (4) ).
(5) ).
Commission.
Co-operation Act,

Registrar or Co• To refuse to register a Supreme Court (s. 122
operative
society or any of its rules (2) ).
Societies.
(s. 122 (1) ).
Credit Union Act, Registrar of Cre- To register a credit union Supreme Court (s. 32
(2) ).
1969.
dit Unions.
(s. 21 (3) ).
1923.

Friendly Societies
Act, 1912.

Registrar of
Friendly
Societies.
Registrar of
Friendly
Societies.
Registrar of
Friendly
Societies.
Registrar of
Friendly
Societies.

To register certain author- Supreme Court (s. 16).
ised societies (s. 11 (1)).
To register an amendment Supreme Court (s. 18
of a rule (s. 18 (2) ).
(3) ands. 16).
To cancel the registry of Supreme Court (s. 25
a society or branch (s. (6) ).
25 (I)).
To register amended rules Supreme Court (s. 62
of society converted into (4) ).
branch of another registered society (s. 62 (4) ).
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PART 3.....st.ll'REME COURT-continued
Act

Authority

Power

Appellate Body

Gas and Electricity Auditor-General To
surcharge
upon Supreme Court (s. 75
Act, 1935.
servants, etc. of Sydney (8) ) (if amount of
County Council amounts surcharge exceeds
of certain disallowances $1,000).
of expenditure in books
of Council (s. 75 (2),
(3) ).

Land Aggregation Commissioner of To make assessment of Supreme Court (s. 35
Tax Management Land
tax pursuant to return, (5) ).
Act, 1971.*
Aggregation
etc. (s. 13).
Tax.
Land Tax
Commissioner of To make assessment of Supreme Court (s. 35
Management
Land Tax.
tax pursuant to return, (5) ).
etc. (s. 14).
Act, 1956.
Landlord and
Tenant
(Amendment)
Act, 1948.

Fair Rents Board To determine fair rent of Supreme Court (s, 41
prescribed premises (s. (2) } (as to question
18 (11) ).
of law only).

Legal Practitioners The Law Society To permit employment of Supreme Court (s. 400
Act, 1898.
of New South certain
disqualified (2) ).
Wales.
solicitors, etc. (s. 400
(1) ).

The Solicitors
Statutory
Committee.

To grant leave to employ Supreme Court (s. 40,
persons convicted of (3) ).
indictable offences (s. 401
(2) ).

To order that certain Supreme Court (s. 40K
solicitors' clerks be not (4) ).
employed by any solicitor
(s. 40K (2) ).
Council of The To refuse application for Supreme Court (s. 72).
Law Society of or to cancel solicitor's
New South
practising certificate (s.
Wales.
71).
The Solicitors
To make orders as to Supreme Court (s. 78).
Statutory
suspension of solicitor
Committee.
from practice, etc. (a.
77 (1).
To determine which of Supremo Court (s. 28)
Licences
licensed
publican's (as to questions of
Reduction
premises are to be law only).
Board.
deprived of a licence,
etc, (s, 9).

The Solicitors
Statutory
Committee.

Liquor
(Amendment)
Act, 1919.

Local

Government

Act, 1919,

Commissioner
for Railways.

To receive contribution Supreme Court {S, 273
from
council
for (3) ).
provision of public road
across railway line (s.

Local
Government
Appeals
Tribunal.

To constitute a Board of Supreme Court (s.
Appeal to deal with an 342BK) (as to
appeal to the Tribunal questions of law).
(s. 342AX}.

273).

• Not proclaimed to commence as at 1st Seplcmbec. 1972 (except u. 1-7, and Parts I and
II of Schedule).
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PART 3.-SUPREME COURT-continued
Act
Medical

· Practitioners
Act, 1938.

Autl,lority

Power

Appellat_e Body

New South Wales To refuse or adjourn Supreme Court (s. 19
Medical Board. application for regis- (1) ).
tration under Act (s. 18
(7) ).

New South Wales To amend register if person Supreme Court (s. · 25
Medical Board. wrongfully
registered, (4) ).
etc. (s. 25 (1) ).
The disciplinary To suspend or deregister Supreme Court (s. 29
tribunal
medical practitioner on (4) ).
constituted
reference from investiunder s. 28.
gating committee (s. 27A,
s. 28, s. 29).
.
.
New South Wales To deregister person for Supreme Court (s. 30
Medical Board. certain mental health (4) ) (following apreasons (s. 30 (1) ).
plication to Board
for restoration of
name to register).
Mental Health Act, A member of the To instigate admission 01 Supreme Court (s. 18).
19.58.
Police Force (s. detention of a person in
12 (1) ).
an admission centre, etc.
(s. 12 (1) ).

Motor Vehicles
(Third Party
Insurance)
.Act, 1942.

Minister ..

To approve application of Supreme Court (9. 14
to
be
an (8) ).
person
authoriied insurer (s. 14
(2) ) .

Pay-roll Tax Act, Commissioner of To grant applications for Supreme Court (s. 33
1971.
Pay-roll Tax.
exemption from tax (s. (1) ).
9).

Permanent
Building
Sodet!es Act,
1967.

Registrar of
Permanent
Building

Societies.

To n:fuse to register a Supreme Court (a. 38
society, or any of its (2) ).
rules, or to din:ct
alteration of name (s. 38
(1) ).

Petroleum
(Submerged
Lands) Act.

Designated
Authority
(the Minister).

1967.

To direct changes be made Supreme Court (a. 72
to design construction, (3) ).
etc., of pipeline (s. 72
(1) ).

Designated
Authority
(the Minister).
Designated
Authority
(the Minister).

Pipelines Act, 1967 Governor

To make entries in register Supreme Court (s. 88
permits, licences, etc. (1) ).

or

(S. 76 (1) ).

To determil1e amount of Supreme Court (s. 91
relevant registration fee (1) ) ,
(s. 91 (1) ).

. . To cancel licence n:latins Supreme Court (s. 33
to pipeline (s. 33 (1) ).
(4) ).
Reaistrar,
To make entries in register Supreme Court (s. 52
Department or of permits and licences, (1) ).
Mines, Sydney. (s. 41 (J) ).

P

13927-9

K611J
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PART 3,......supREME COURT-continued

Act

Authority

Appellate Body

Power

Public
Public
Acx:ountants
Accountants
Registration Act, Registration
1945.
Board.

To conduct inquiry as to
complaint or charge
against registered public
accountant, to suspend
his registration, etc, (s.
25 (3), (S) ).
Real Property Act, Registrar
To grant · or refuse a
1900.
General.
primary application (s.
17 CS)),
Sccurill.es J.nduat:ry Minister . .
In course of investigation
Aot, 1970.
under s. SoA, to order
restraint of exercise of
certain voting riahts, etc.
(s. 5DD (1) ).
Committee of
To determine that innocent
the Stock
partner is not party to
Exchange.
defalcation of his guilty
partner in a member
firm (s. 60 (1) ).
Committee of the To
pant
leave
to
Stock
commence proceedings
Exchanac.
against
the
S1ock
Exchange for settlement
of claim against fidelity
fund of Stock Exchange
(s, 62 (2) ).
Stamp Duties Act, Commissioner of To require evidence of
Stamp Duties.
value of property as to
1920.
the conveyance of which
ad valorem duty is
payable (s. 68 (1) ) .
Board of
To hold inquiry into
Surveyors Act,
1929.
Surveyors of
charges against surveyor
New South
for offences under s. 14
Wales,
(s. 15).
Transport
Transport
To determine any disputes
Employees
Retirement
under the Act (s. 60 (1) ).
Board.
Retirement
Benefits Act,
1967.

Supreme Court (1. 2.5
(7), a. 26).

Supreme Court (s. 121
(1) ).
Supreme Court
Soo (3) ).

(1.

Supreme Court (a. 60
(2) ).

Supreme Court (s. 6!
(3) ).

Supreme Court (s. 68
(3) ).

Supreme Court (s. 16
(1) ).
Supreme Court,
following reference
to Minister (s. 60
(2) ),

PART 4.-LAND AND VALUATION COURT
Act

Authority

Broken Hill Wlllct Broken Hill
and Sewerage
Water Board.
Act, 1938.
Closer Settlement
Local land
Act, 1904.
board,

Power

Appellate Body

To cause valuation of land Land and Valuation
to be made (s. 84 (4).
Court (1. 84 (4) ).
To hold inquiry as to Land and Valuation
compliance
with Court (s, 3S).
conditions and covenants
imposed under Act (s. 35).
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PART 4~LAND AND VALUATION COURT-continued
Act
Closer
Settlement

(Amendment)
Act, l ll07.

Closer Settlement
Amendment
(Conversion)
Act, 1943.

Authority

Closer
Settlement
Advisory
Board.
Closer
Settlement
Advisory

Board.

Power

Appellate Body

To assess fair market value I.and and Valuation
on resumption of closer Court (s. 9 (1) ).
settlement land (s. 3 (I)).

To determine fair market Land and Valuation
value of land for purpose Court,
following
of fiKing rent on settle- appeal to local land
ment purchase lease (s. board (s. 3 (1) ).
3 (I) (bl).

Closer
Settlement
Advisory
Board.

To determine fair market Land and Valuation
value
of
settlement Court (s. 11 (3) ).
purchase lease, etc., the
subject of a proposed
transfer (s. 11 (3)).

Coal Industry Act, Joint Coal Board To provide compensation Land and Valuation
1946.
for land resumed under Court (s. 26 (9) ).
Act (s, 26 (3) ).

Joint Coal Board To determine value of I.and and Valuation
coal acquired under ,. 27 Court (s. 27 (6) ).
(s. 27 (SJ).
Cobar Water
Supply Act,
1963.

Cobar Water
Board.

To agree upon compen- Land and Valuation
sation if claim be made Court (s. 13 (3) ).

Crown Land.,
Consolidation
Act, 1913.

Local land board To make order requiring Land and Valuation
payment of moaey as Court (s. 14 (8) ).
comperuation, etc. (s. 14

therefore (s, 13 (3) ).

(8)).

Crowns Lands
Consolidation
Act, 1913,

Local land board To make inquiry or Land and Valuation
(after reference recommendation for due Court (s. 17 (I)).
from Minister). administration of this
and other Acts including
boundary dlsptm;:s and
report to Mininter (s.
17 (1)).
Local land board To decide questions of Land and Valuation
(after reference lapse, voidance or for• Court (s. 18).
from Minister). feiture arising out of the
Crown Lands Acts (s.18).
Local land board To reconsider initial report Land and Valuation
or recommendation made Court (s. 20 (2) ).
to Minister, pursuant to
reference under s. 17 (d.
supra), or otherwise (s.
20 (2) ).

Local land board To consider applications Land and Valuation
for additional holdings Court, only where
of clas.,ified areas of if appeal would be
Crown lands (s. 114 (2) ). successful, it would
not affect another
person having made
successful simultanc-ous conflicting appli•
cation to board (s,
114 (3) ).
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Act

Crown UUtda
Consolidation
Ai:t, 1913continued.

Authority
Special land
board.

Power

·I

Appellate Body

To determine annual rental Land and Valuation
or purchase money of Court (s. 147A (3) ).
Crown land within any
irrigation area failing
agreement with Irrigation
Commission (s. 147A
(2) ).

Local land board To ·determine any rent,
licence fee, price, etc.,
under any of the Crown
Lands Acts (s. 166).
Western Lands
To make or alter valuation
of unimproved value of
Commissioner.
certain land (s. 173D,
s. 173F (1) ).
Local land board To determine price of land
resumed, purchased or
excllllilged for public
pu!J)051:S (s. 197 (1) ).
Closer Settlement To determine price or
Advisory
compensation for land
Board.
acquired under War
Service Land Settlement
Act, 1941, etc. (s. 197 (3)

Land and Valuation
Court (s. 166).
Land and Valuation
Court (s. 173F (1) ).
Land and Valuation
Court (s. 197 (1) ).
Land and Valuation
Court (s. 197 (3) (b)
(ii)).

(b) ).

Local land board To determine whether pur- Land and Valuation
chase or lease of certain Court (s. 280).
Crown lands before 1st
June, 1895, is voidable
(s. 280).
Dairy Industry
Authority Act,
1970.

Dairy Industry
Authority of
New South
Wales.

To cause valuation to be Land and Valuation
made of milk undertaking Court (s. 57 (I)).
business to be purchased
by Authority (s. 56 (1) ).

Fisheries and Oyster Local land board To determine compensa- Land and Valuation
Farms Act, 1935.
tion for leased Crown Court (s. 76 (6) ).
lands withdrawn from
lease for public purposes
(s. 76 {2} ).

Hunter Valley
Conservation
Trust Act, 1950.

Local land board To determine amount of Land and Valuation
loss to occupier following Court (either Trust
notification of prohibi- or objector may
tlon re grazing on area appeal) (s. 28 (6) ).
of erosion risk land
(s. 28 (S) (a)).

Hunter Valley Flood Assessment
·Mitigation Act,
Board.
· 1956.

To determine amount of Land and Valuation
compensation
payable Court (s. 22 (2),
under Act failing agree- s. 32, s. 33).
ment between claimant
and
constructing
Authority (s. 22 (2) ).
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Act

Authority

Hunter Valley Flood Assessment
Mitigation Act,
Board.
1956

Power

To

Appellate Body

determine

whethei I.and and Valuation
Court (s. 30 (2) ).
river diversion work
results in constitution of
less than a home mainseverance of land due to

tenance area (s. 30 (2) ).

Assessment
Board.

To determine adequacy of Land and Valuation
bores where river work Court (s. 31 (3) (c)
causes deprivation of (ii)).
riparian rights (s. 31 (3)
(c) (i) ).

Irrigation Act, 1912 Advisory board To determine compensa- Land and Valuation
constituted
tion for land resumed Court (s. 5o (2) (c)
under Closer
for constitution as an (i) ).
Settlement
irrigation area (s. 5o (2)
(Amendment)
(c) ),
Act, 1907.
Board constituted To determine purchase Land and Valuation
under s. IIE (3) money or annual rental Court (s. !IE (4) ).
(a).
of irrigated lot (s. !IE
(2)).

Land Aggregation Western Lands
Tax Management Commissioner.
Act, 1971*.

To make and alter valua- Land and Valuation
lions of land within the Court (s. 59 (1) ).
Western Division (s. 57,
•. 59).

Land Development The State Plan- To consider objection to Land and Valuation
Contribution
ning Authority
its decision as to assess- Court (s. 22 (5) ).
Management Act, of New South
meat of contribution (s.
1970.
22 (3) ).
Wales.
Valuer-General .. To alter its valuation of Land and Valuation
land on objection by Court (s. 48 (I) ).
owner or State Planning
Authority (s. 47 (I)).

Land Tax
Western Lands
Management Act, Commissioner.
1956.

To alter valuation of land Land and Valuation
made by him on objection Court,
following
consideration
of
by owner (s. 59 (1) ).
objection by Western
Lands Commissioner
(s. 59 (1) ).
To detennine compensa- Land and Valuation
tion payable as to un- Court (s. 24 (1) ).
expired tenancy of lessee (Board may state
of premises deprived of case for Supreme
Court on que!tion
licence (s. 23 (1) ).
of law s. 28).

Liquor
(Amendment)
Act, 1919.

Licences
Reduction
Board.

Local Government

Council ..

To determine for ratini Land and Valuation
purposes status of land Court (s. 118 (2) ).
as urban farm land (s. 118

Council ..

To levy rates on land Land and Valuation:
(s. 117, s. 132).
Court (s. 133 (3) ).

Act, 1919.

(2) ).

• No. proclaimed to conunencc as at lat September• 1972,, (cu:ept u. 1-7 and Parts I and ll of Schedule),
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Act

Authority

Appellate Body

Power

Local Government Valuer-General. . To apportion values as to Land and Valuation
Act, 1919mine in two or more Court (s. 154).
continaed.
areas (s. 154).
Council ..

. . To make fair annual Land and Valuation
charge on ratina basis Court (s. 171 (3) ).
for a rall, pipe, etc., on,
over or under a public
place (s. 171 (1) ),

Council ..

To approve dmiolition of Land and Valuation.
residential bulldln g (s. Court (s. 317BA (4) ),
317BA (2) (3) ),

Council ..

To compensate owner of Land and Valuation
minerals under land Court (s. 536DA (4) ).
resumed by councll where
working of mine would
damage land (a. 536DA
(3) ),

Lord Howe Island Lord Howe
Island Board.
Act, 1953,

To determine rent of lease Land and Valuation
or fair market value of Court (s. 24).
improvements of lessee
thereon (ss. 22, 23, 25).

Main Roads Act, Commissioner
1924.
for Main

To agree to compensate Land and Valuation
person affected by pro- Court (1. 27c (5)
clamation of a motorway (b) ) .

.Roads.

(s. 27c (S) (b) ) .

Metropolitan
MetropPtitan
To
adopt
alternative Land and Valuation
Water, Sewerage, Water,
valuation of subdivided Court (s. 97 (4) ).
and Drainage
Sewerage, and land or of improvements
Drainage
Act, 1924,
affected by fire, etc. (s.
97 (4) ),
Board.
Mine Subsidence
Compensation
Act, 1961.

Mine Subsidence To
Board.

determine _compcn- Land and Valuation
sation as to 1mprov~ Court (s. 12 (4) ).
ments
damaged
by
subsidence (s. 12 (2), (3) ).

Pastures Protection Local land board To certify that fence is Land and Valuation
rabbitproof,
etc. (s. 118).

Act, 1934.
Prickly-pear Act,
1924.

dogproof,

Court (s. 137).

Local land board To determine price or Land and Valuation
capital value of holding Court (s. 15 (4) ).
under Closer Settlement
Acts, etc. (s. IS (3A) ).
To forfeit lease if lessee Land and Valuation
Minister . .
fails to comp)y with Court (s. 22 (3) ).
terms thereof (s. 22 (1) ).

Public Roads Act, Council or
1902.
Minister.

To agree upon compen- Land and Valuation
sation payable to owner Court (s. 13 (IA)).
of land resumed under
s. 12 (s. 13 (I)).
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Act

Authority

Power

Appellate Body

Reclamation Act,
1930.

Reclamation
Trust.

Returned Soldiers

Local land board To confirm or disallow Land and Valuation
applications for blocks of Court (s. S).
Crown land, etc. (s. 4

Settlement Act,
1916.

To vary reclamation plan Land and Valuation
following objection
Court (s. 12).
thereto (s. 12).

(7) ).

Local land board To determine price or Land and Valuation
or board
capital value of Crown, Court (s. 19 (3B) ).
appointed by
Governor under
,. 19 (2).

etc. land acquired by
discharged soldier (s. 19
(2) ).

Rivers and
Foreshores
Improvement
Act, 1948.

Minister or
To specify contribution Land and Valuation
Water
payable -by owner to Court (s. 6 (2) (c) ).
Conservation
ensure that flow of water
and Irrigation
in river not obstructed
Commission (as (s. 6 (2) (b) ).
Constructing
Authority).
To estimate contribution Land and Valuation
Water
payable for construction Court (s. 14).
Conservation
of additional work to
and Irrigation
benefit lands within tbe
Commission.
district (s. 11).

Soil Conservation
Act, 1938.

Catchment Areas To report on objection to Land and Valuation
Protection
notice requiring owners Court (s. 22 (2) ).
Board.
etc. to permit act to avoid
damage to work for
storage of water (s. 22

State Brickworks
Act, 1946.

Minister (as
Constructing

(2) ).

Authority).

To agree upon compen- Land and Valuation
sation payable to owner Court (s. 8 (4) ).
of resumed land (s. 8
(4) ).

State Coal Mioe,
Act, 1912.

Nominee of
Minister (s. 4).

To determine value of Land and Valuation
land privately owned but Court (s. 7 (4), (5) ).
proposed to be resumed
(s. 6 (J) ).

State Tilcworks Act, Minister (as
1947.
Constructing
Authority).

To agree to compensate Land and Valuation
owner for land resumed Court (s. 8 (3) ).
for tileworks (s. 8 (3) ).

Valuation of Land A valuation
Act, 1916.
board.

To
determine
certain Land and Valuation
objections to valuations Court (s. 36M).
(,. 36o).
To grant or .refuse applic-. Land and Valuation
ation for licence to use Court (,. 11 (4) ).
water conservation, etc.
wo.r.b on land(i) of owner-(,. 11 (3)

Water Act, 1912

Water
Conservation
and Irrigation
Commission.

(a));

(ii) not occupied by
applicant (s. 13A).
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Act

Authority

Water Act, 1912,. Water
contimud.
Conservation
and Irrigation
Commission.

Power

Appellate Body

To refuse to renew licence Land and Valuation
to use water conservation Court (s. 14 (2) ).'
etc. works (s. 14 (2) ).

To grant authority to Land and Valuation
corutruct a joint water Court,
following
supply scheme so as to public inquiry "by
local
land
board or
obtain water thcrefro
(S, 20CA (1) ),
itipeodinry magist nne (!. 20cA (4) (j) ).
Local land board To (umah report to Land and Valuation
Commls5lon describing Court (s. 126).
land to receive benefit
of water from a proposed
artesian well (s. 107 (2) ).
Water
To agree as to amount of Land and Valuation
Conservation
compensation payable to Court (s. 1S2 (3)).
and Irrigation
a coUJ1cil for da.maae by
Commission.
flooding by Commission
of a public road (s. 152
Water
Conservation
and Irrigation
Commission.

(3)).

Western Lands Act Local land board To investigate question of Land and Valuation
of 1901.
lapse, voidanoe or for• Board (s. lOs).
fciture arising under
Crown Lands Acts (s.
103).
.
Local land board To determine disputes as Land and Valuation
ta fencing (s. 18c).
Court (s. 18c).
Local land board To determine appeal from Land and Valuation
Minister who has refused Court (s. 180 (IA)
consent to transfer of (d) ).
lease on basis of fair
market value (s. 180 (lA)
(d) ).
Local land board To recommend grantina Land and Valuation
of application for lease Court, where, if
of Crown lands (s. 25 appeal would be
(3) ).
successful, it would
not affect l)BIOn
having made successful simultaneous
conflicting
applicntion to board (s. 26
(4) ),

PART 5.-INDUSTRIAL COMMISSION
Act

Authority

Power

Appellate Body

Apprenticeship Act, Apprenticeship
To authorise suspension of Industrial
1969.
Commismoner.
apprentice (s. 16 (1) (e) ). Commission (s. 24).
Appn:nticeship
To prescribe standard form Industrial
Committee for
of indenture (s. 18 (3) Commission (s. 24).
{d)).
an industry.
To approve assignment of Industrial
Director of
Apprenticeship. indenture of apprentice- Commission (s. 24).
ship (s. 23 (4) (g), {J) ).
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Act

Authority •·

I

Power

Appellate Body

Board of Teacher
· Education Act,
1969.

Board of Teacher To register person as a Industrial
teacher (s. 15), or to Commission (s. 17
Education.
remove his name from (1) ).
Resister (s. 16).

Bread Act, 1969

Under-Secretary
of Department
of Labour and
Industry.

To grant application for a Industrial
licence to carry on Commission (s. 14
business as bread manu- (1) ).
factlm:r (s. 12 (5) ).

Factories, Shops
and Industries
Act, 1962.

Under-secretary
of Department
of Labour and
Industry.

Industrial
Commission (s. 76A
(7) ).

To grant certificate of
registration to shopkeeper of a "small shop"
(s. 76A (3) ), or to terminate same (s. 76A (6) ).
To vary terms of any state
Industrial
award relating to weekly
Registrar.
half-holiday in town of
Tweed Heads (s. 80 (3) ).
Under-Secretary To grant, cancel, etc.,
licence to act as a hairdresser (s. 109 (1) ).
Under-secretary To determine qualifications
for licem:e to act as hairdresser (s. 110 (1) ).
Under-5ecretuy To refuse to resister a
shop, or renew rcihtration, etc., whcsre home
dcli\'el)'
commodltlcs
requirements arc not
complied with (s, 139

Industrial
Commission, for
directions (s. 80 (3) ).
Industrial
Commission (s. 109
(3) ).
Industrial
Commission (s. 110
(2) ).
Industrial
Commission {s. 139
(3) ).

(1) ).

Industrial
Arbitration Act,
1940.

To rcfUliC to iqister trade
union of employees (a, 8
(3) ).
To compel conference on
Special
industrml dispute and if
Commissioner,
necessary
to
decide
matters in dispute (s.
17A).
Conciliation
To review conditions or an
industry, upon applicaCommittee.
tion for a new award
(s. 21, etc.).
To summon compulsory
Conciliation
conference and make
Commissioner.
order or award (s. 2.5).

Industrial
Reiistrar.

Industrial
Commission {s. 3
(7) ).
Industrial
Commission (s. 17A
(4) ).
Industrial
Commission (s. 24
(8) (a)).
Industrial
Com.mission (s, 26)_

Special Board . . To determine demarcation Industrial
of callings dispute (s. 37 Commission (s. 37
(1) ).
.
(2) ).
Re11istrar
. . To grant pennit to aged, Industrial Cominfirm or slow, etc., mission, on ground
worker to work f01 that particular trade
under award wage (s. 89 is not one where
(2) ).
such permit should
be granted (s. St
(S) ).

266
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Authority

Act

Indu1trial
Arbit Registrar
ration Act, 1940.

-continued.

Registrar

Power

Appellate Body

To revoke authority of Industrial
officer of an industrial Commission (s. 129A
union of employees to (lo) ).
enter premises of employer (s. 129A (IA) (c) ).
To issue certificate of Industrial
exemption from member- Commission (s. 1298
ship of industrial -union (2) (e) ).
to conscientious objector
where award provides
employment preference
to unionists (s. 129B (2)
(b) ).

PART 6.--CROWN EMPWYEFS APPEAL BOARD
Act
Crown Employees
Appeal Baa.rd
Act, 1944.

Authority

Power

Appellate Body

Employer or
To make decisions and Crown
Employees
determinations
with Appeal Board (s. 10
'"other person"
(as defined by respect to promotioll, (1) ).
s. 2 (1) of Act; salaries, ra.nk, dl.smlsm!J,
cf. accompany- etc., alleged by offioer to
ing list, as
affect him adversely (see
examples of
· s. 10 (1) ).
bodies included
in Schedule 2 to
the Act).
Metropolitan Water, Sewerage and Drainage
Board.
Hunter District Water Board.
Water Conservation and Irrigation Commission.
Dairy Industry Authority of New South
Wales.
Board of Fire Commissioners of New South
Wales.
Commissioner for Main Roads.
Maritime Services Board of New South
Wales.
Metropolitan Meat Industry Board.
Commissioner of Police.
Grain Elevators Board of N.S.W.
Board of Tick Control.
State Planning Authority.
Sydney Farm Produce Market Authority.
Sydney Cove Redevelopment Authority.
Pri nting and Kindred Industries Union,
N.S.W. Branch.
Feckrated Municipal and Shire Council
Employees' Union or Australia, N.S.W.
Division.
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Act

Authority

Power

Appellate Body

Police Regulation
Act, 1899.

Commwin ner of To recommend that allo'\\<- Chairman of the
Po~.
ance, compensation, re- Crown Employees
muneratioo, etc., or Appeal Board (s. 33
superannuation be for- (3) (a) ).
feited in certain circumstances (s. 33 (1) ).

Police Regulation
(Ap])Cals) Act,
1923.

Commissioner of To grant or refuse pro- Crown
Employee&
Police.
motion or to impose Appeal Board (s. 6
punishment (s. 6 (1) ).
(1) ).

PART 7.-DISTRICT COURT, OR COURTS OF QUARTER SESSIONS
Act
Aerial Spraying

Control Act,

1969.

An:hitects Act,

1921.

Authority

Power

Appellate Body

Director-General To rd1..i.$e etc. a p_pl[C11llon District Court (1.
1
of Department
for ctnificate peniining (2) ).
of Agriculture.
to agricultural checmlcal
sprayed from 11l~nut in
flight (s. 5 (1) ),
...
Board or
Architects of
New South
Wales.
Board of
Architects
New South
Wales.

or

j

To refuse to regiliter person District Court (1. 16).
as architect (s. 16).
To remove name of District Court (s. 17
architect from register (3) ).
(s. 17 (1) ).

Auctioneers and
Asents Ai:t.
1941.

Member of police To object to grant by District Court (1. 31
force.
Court or Petty Sessiorui (1) ).
of
application
for
restoration.
etc.
of
auctioneer's licence, etc.
(s. 23 (7), S. 23A, S. 24).
Member of police To object to grant of District Court (s. 61
force or
application to register (1) ).
council.
trainee auctioneer, etc.
(s. 57 (7) ).

Builden Licensing
Act, 1971.

Builders
Licensing

Board.

Charitable
Collections Act,

1934.

Minister . .

To make determination as District Court (s. 31
to application for, or
suspension,
etc.
of,
licence or permit to carry
out building work (s. 11,
9. 30).

(1) ).

. . To refuse to register a District Court (s. 4
charity, or to grant to it (3) ).
exemption from Act (s.
4 (2) ), etc.
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Authority

Act

Charitable
Collections

Act,

Minister ..

1934,-contlnu,d.

Chiropodists
Chiropodists
Registration Act, Registration
1962.
Board.

Appellate Body

Power

To remove any registered District Court (s, 6
charity from register (s.. (1) ).
6 (1)).

To remove
chiropodist
register or

name

of District Court (s. 26
from (6) ).
reprimand

him, otc. (s. 26 (I)),

Clean Air Act, 1961 Under-Secretary To grant application for District Court (s. 26
of Department licence to occupier of (1) ).
of Public
certain industria1, etc.
premises (s. 11 (2) ); to
Health.
approve certain work
likely to increase air
pollution (s. 16); or to
require
occupier
to
minimize emission of air
impurities (s. 20 (3) ).

CominCrcial
Agents, and ,
Private Inquiry
Agents Act,
1963.

Officer in
_ charge of
Police.

To object to grant or District Court (s. 14).
renewal of application
for licence as commercial
or private il'lquiry. _agent
(s. 10 (5) (cl).

Member of
To make complaint to Di(jtrict Court (s. 14).
Police Force of Court of Petty Sessions
or above the
that licensee be disrank of
qualified (s. 11 (I)).
sergeant.
Farm Produce
Registrar
Agents Act, 1926.

To refll;Se to grant a faim District Court (s. 11
produce agent's licence (2) ).
or to cancel same (s. 11
(I)).

Fish~~ies alld
Oyster Farms
Ac4 1935.

Minister ..

To issue, suspend or cancel A Court of ·Quarter
licences as to fishing Sessions (s. 119).
boats, fishermen, inland
angling, etc. (s. 23, s. 25,
s. 25B).

Gas and Electricity Auditor.General To
\S&U'1Ztl,arge
upon Metropolitan District
Act, 1935.
serv.ttl!IB:. etc. of Sydney Court (s. 75 (8) ).
County Council (s. 75 (2),
(3) ).

Horticultural Stock Director-General To grant, refuse, etc. District Court. (s. IO
application for regis- (1) ).
and Nurseries
of the
tration as nurseryman or
Act, 1969.
Department of
reseller (s. 8).
Agriculture.
Local Government Inspector of
Act, 1919.
Local
GoVemment
Accounts.

To

surcharge

upon District Court, appeal
also lies to Court of
disallowances
of Petty Sessions (s. 213
expenditure (s. 213 (3) ).
(7) ).

servants, etc. of council
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Act
Motor Vehicles
(Third Party
Insurance) Act,
1942.

Power

Authority

Appellate Body

Government
To refuse to issue, or District Court (s. 13
Insurance Office notify holder of intention (I)).
(as authorized
to caacel, third party
insurer-s. 14
policy of insurance (s. 13
(1) ).

Nurses Registration Nurses
Registration
Act, 1953.
Board.

(1) ).

To deregister or suspend District Court (s. 19
nur'ie for misconduct, or (8) ).
refuse or fail to register
nurse (s. 19 (1), s. 19
(8) ).

Optical Dispensers Optical
Dispensers
Act, 1963.

Licensing

Board or
Secretary
thereto.

To issue, suspend or District Court (s. 27
cancel licences relating (1) ).
to practice as optical
dispenser (s. 20); to
remove
name
from
register for misconduct,
etc. (ss. 24, 25, 26).

Pastures Protection Auditor~General To
surcharge
upon District Court (s. · 19A
Act, 1934.
servants, etc. of board (3) ).
disallowances
of
expenditure (s. 19A .(I)
(h) and (c) ).
Pest Destroyers
Act, 1945.

Under-Secretary To refuse application for District Court, with
and Director of registration of a pest optional advice of
the Department destroyer (s. 5 (1) ).
assessors (s. 5 (2),
of Agriculture.
s. 5 (6) ).
Pharmacy Board To deregister or suspend District Court (s. 22
of New South pharmacist (s. 20 (1) ); (1) ).
Wales.
or refuse or fail to
register him (s. 22 (1) ).

Physiotherapists
Physiotherapists
Registration Act, Registration
1945.
Board.

Police Offences
(Amendment)
Act, 1908 and
Regulations.

Minister ..

To deregister or suspend District Court (s. 24
for (6) ).
physiotherapist
misconduct (s. 24 (I));
or to refuse or fail to
register him (s. 24 (6) ).

To grant, withdraw, etc. District Court (s. 20
licence or authority of (1) and regulation
pharmacists,
etc.
to 26).
manufacture drugs, etc.
(s. 20 (1) ).

Private Hospitals
Act, 1908.

To revoke licence granted District Court (s. 16c
The Hospital
Commission of to hospital (s. 16,.,. 16A). (1) ).
New South
Wales.
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Act

Authority

Power

Appellate Body

Public Health Act, Board of Health Tc:, mllke a "closing order" Quarter Sessions (s.
decbrllig
house
or 63 (I) ).
1902.
or local
b uilding unfit for human
authority.
habitation (s. 58 (1) ) ;
or to order demolition of
such a house, etc. (s. 61
(1) ).

Pure Food Act,
1908.

Board of Health To report to Minister its District Court (1.20).
opinJ on as to uselessness
or lnjurious nature of
food. drugs or appliances
advertised (s. 16), and to
recommend prohibition
of sale or advertisement
thereof or of disinfectants, preservatives,
etc. (s. 17, &. 18).

Radioactive

Minister on
To grant, refuse, suspend, District Court (1. 12
recommendation etc. licence authorizing (1) ).
of Radiological possession of 11ubstances
Advisory
with prescribed concenCouncil.
tration of radio-active
chemical element (s. 11

SubstaDces
Act, 1957.

(2) ).

Securities Industry Corporate
Act, 1970.
Affairs
Commission.

To grant or renew licences District Court (s. 20
to dealer, investment (1) ).
adviser or representative
(s. 14, s. 15); or to
impose conditions on
grant (s. 16).

Stock Foods and
Medicines Act.
1940.

Under-Secretary To refuse to register stock District Court (a. 16
of_ Department medicine (s. 16 (1) ).
(2) ), with optional
of Agriculture
advice of assessors
(s. 16 (6) ).
on recommcmdation of
Stoel.
Medicines
Board.

Surveyors Act,
1929.

Board of
Surveyors of
New South
Wales.

To conduct inquiry into Metropolitan District
charges
against Court, or appeal lies
to Supreme Court
surveyor (s. 15).
(s. 16 (I)).

Theatres and Public Theatres and
Halls Act, 1908.
Films
Commission.

To determine whether District Court (s. 13B
prescribed endorsement (f) (i) ).
authorizing exhibition of
cinematograph
films
should be renewed upon
renewal of licence as to
theatre or hall (s. I 3s (2)
(d) ).
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Act

Authority

Theatre, and Public Theatres and
Halls, Act 1908
Films
--cantinwd
Commission.

Power

Appellate Body

To determine applications District Court (s. 13D
for prescribed endorse- (11) (a) ).
ment on current licence
or for alterations to
licensed building (s. J Jp
(7) )
and
objections
thereto (s. 130 (8) {d) }.

Traffic Safety
(Lights and
Hoardinp) Act,
1951.

Minister, upon To require removal of District Court (s. 3
recommendation signs, hoardings, etc. (I)).
of a public
which interfere with
authority.
traffic safety (s. 3 (1) ).

Veterirary
Surgeons Act,
1923.

Board of
Veterinary
Surgeoos of
New South
Wales,
Board of
Veterinary
Surgeons of
New South
Wales.

To refuse application for District Court (s. 14).
registration on grounds
than
nonother
comp[fance
with
Pre!Ciibed examination
requirements (s. 14).
To deregister or suspend District Court (a. 18A
vetcriruuy surgeon on (8) ).
grounds of misconduct
(s, 18A (1) ).

Officer in charge To report to Clerk of Quarter Sessions (1.
Wool, Hide and
Petty Sessions as to 13 (1) ),
Skin Dealers Act, of police.
character of applicant
1955.
and for licence, etc. to
buy wool, etc. (s. 5 (2) ).

PART 8,--COURTS OF PEITY SESSIONS, MAGISTRATE'S, ETC.
Act

Authority

Child Welfare Act, Minister ..
1939.*

Power

Appellate Body

To order that a certain A ju~tice exercising
ward be dealt with as jurisdiction
as
an irtellectually bandi- Children's
Court
capped person (s. 46 (I)). (s. 48c).

Commons
Regulation Act,
1898.

Trustees of any To determine rights of Petty Sessions (s. 13
common.
commonen to depasture (2) ).
cattle and stock (s. 13

D;tlry Industry
Aulhority Act,
1970.

Dairy Industry
Authority.

(1) ).

To refuse to issue a Petty Sessions (s. 34
ce-tificate of registration (3) ).
to dairyman or milk
vendor (s. 34 (1) ).

• Not proclaimed lo commence u at 30th June, I 972. u 1D ... -46, "8c, etc.
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Act

Power

Authority

Appellate Body

Drainage Act,1939

Returning Officer To prepare a roll of votets Stipendiary or Police
for general meeting of magistrate
condrainage union or trust stituting a "revision
or for election of director court" (s. 29 (4) ).
thereof (s. 29 (1) ).

Egg Industry

Egg Marketing To disregard application Petty Sessions (s. 7
Board for New of person entitled to vote (2) ),
South Wales.
among producers of eggs
in compiling list of those
persons prior to taking
poll (s, 7 (1) ).

Stabilisation
1971.

To seize and detain ex- A court of summary
plosive suspected to be jurisdiction liable to forfeiture under determination as to
Act (s. 42).
liability to forfeiture
(s. 42).

Explosives Act,
1905.

Inspector or
member of
Police Force,

Fauna Protection
Act, 1948,

The Director,
To enter non-residential Stipendiary
magisor any officer or bundin&, etc. to seize trate or any two
employee of
fauna or poison in breach justices of peace,
sittiug
in
Petty
National Parks of Act (s. 34).
and Wildlife
Sessions (as to return
Service.
of property seizednot as to conviction)
(s. 40 (1) ),

Filled Milk Act,
1960.

Inspector

To seize filled milk if Petty Sessions holden
offence suspected (s. 10 at the Central Police
(1) ).

Office (s. 10 (3) ).

Gas and Electricity Auditor-General To
surcharge
upon Petty Sessions (s. 75
Act, 1935.
servants, etc. of council (8) ).
disallowances of e,,;penditure (s. 75 (2), (3) ).
Horticultural
Stock and
Nurseries Act,
1969.

Minister .•

To order destruction of Petty Sessions (s. l3
certain
horticultural (3) ).
stock offered for sale,
etc. contrary to Act (s.
13 (1) ).

Hunter District To define drainage area so Stipendiary magistrate'
Hunter Dl!ltrict
as to include land in (s. 66 (1) (c) ).
W111.er, Sewerage Water Board.
basin served by stormand Drainage
water channel (s. 66 (1)
Act, 1938.
(a)).

Local Government Shire, town or
Act, 1919.
cou 1ty Oerk.

Council ..

To determine
alleged Petty Sessions (s. 65
elector's objection as to (6) ).
his inclusion in list of
electors (s. 65 (4), (5) ).
To determine, for rating Petty Sessions (s. 118
purposes, status of land (2) ).
as urban farm land (s.
118 {1), (2) ).
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Act.

Authority · -

Local Government Council ..
Act, 1919.
--continued.
Inspector of
local
governmeat
accounts,
Council ..

Responsible
authority
under
ptt'$:fibed
plann ing
scheme.
Council ..

Marketing of
Primary

Minister ..

Products Act.

I

Power

Appellate Body

To levy rates on land (n.
117,132).
To
surcharge
upon
servants, etc. of council
d1sal..low11.11Celi of expenditure (5. 2!3 (3) ).
To direct owner to reduce
height
of
fence
obstructing view of traffic
(s. 2490 (I)).
To agree to grant compensation
to
person
entitled as a result of
prescribed scheme (s.
342Ac).

Petty Sessions (s. J-33
(3) ).

Petty ~ions (s. 213
(7) ).

Stipendiary
magistrate or two.Ju11tietS
in Petty Sessttms
(s. 2490 (4) ).
Petty Sessions (s.
342Ac (5) ).

grant licence with Petty Sessions (s. 507
respect to public vehicles (2) (a) ).
on non-government bus
routes (s. 507 (1) ).

To

To cause compilation of Stipendiary or Police
list of producers to vote magistrate (s. S
on any poll (s. S (6) ).
(7A) ).

1927.
Meat Industry Act, Officer of the
To sew: meat not marked S1fpendintY or Police
Metropolitan
1915.
in accordance with Act mngi';trnte or any
Meat Industry
(s. 28 (1) ).
two justices (s. 28
Board,
(2) ).
authorized
inspector,
member of the
police force.

special

constable or
office1 within
the meaning of
Pure Food Act,
1908.
Metropolitan
Water,
Sewerage, and
Drainage Act,
1924.

Metropolitan
Water,
Sewerage, and
Drainage
Board.

To define drainage area Stipendiary
magisso as to include therein trate (s. 65 (1) (c) ).
land in basin served by
stormwater
channel
vested in Board (s. 65
(l) (a)).

Motor Traffic Act, Commissioner of To grant approval IO Pi!tty Sessions (s. 4B
1909.
Police.
holding of race between (3) ).
motor vehicles on public
street, etc. (s. -In (1) (R)):
or to impose conditioru
on that apprnv:11 (!t. 4n
(l) (c) ).
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Act

Authority

Motor Vehicle
Driving
Instructors Act,
1961.

Commissioner
for Motor
Transport.

Motor Vehicles

Authorized
insurer, e.g.
Government
Insurance

(Third Party

Insurance) Act,
1942.

Parliamentary
Electorates
and Elections
Act, 1912.

Power

Appellate Body

To grant application for Petty Sessions (s. 7 (I)
a licence (s. 5 (4)); or (b) ).
cancel or suspend same
(s. 6 (1)),

To refuse to issue, or to Petty Sessions (s. 13
cancel a third party (1) ).
policy (s. 13 (I)).

Office.
Divisional
Returning
Officer.

To decide that claimant Petty Sesi,ions (s. 36
for enrolment or transfer (4); s. 48 (I)).

of enrolment is not
entitled thereto (s. 36
(4) ); or to determine
objection as to name on
electoral roll and to
direct registrar to remove
name of objector from
register (s. 47 (1) ).

Pistol Licence Act, Commissioner of To approve a pistol club, Petty Sessions (s. SA
or revoke approval (s. 5A (l)(c)).
Police.
1927.
(l)(a) ).
Officer in charge To issue pistol licence (s. Petty Sessions (s. 6).
of Police
5 (2) ).
station.
Officer in charge To decline application for Petty Sessions (s. 11
issue of pistol dealer's (5), s. 6).
of Police
licence (s, 11 (5) ),
station.
Public Health Act, lmJ!e,:lor of
1902.
11:!lar:d of
Health.

To notify publican of Police or stipendiary
requirement that he put magistrate or any
in sanitary two justices sitting
premises
condition (s. 26F).
as Court of Petty
Sessions (s. 27 (1) ).
Local Authority To
make
reasonable Stipendiary or Police
or Board of
allowance to tenant for magistrate (s. 60
expenses
in
quitting (2) ).
Health.
dwelling house as to
which closing order made
(s. 60 (2) ).

Second~hand
Motor Dealers
Act. 1956.

Commissiorer
for Motor
Transport.

To refuse grant of licence Petty Sessions (s. 10
to deal in used cars (s. (1) (b) ).
8); or cancel or suspend
same (s. 9).

Tow•Truck Act,
1967.

Commissioner
for Motor
Transport.

To grant application for Petty Sessions (s. 14
or
driver's (1) (b)).
licence
certificate (s. 12): or to
cancel or suspend same
(s. 13).

21S
PART 8.-COURTS OF PETIY ~ONS, MAGJSIRA'RS, ETC.-continued
Act

Transport Act,
1930.

Authority
Commissioner
for Motor
Transport.

Water Act, 1912 .• Water
Conservation
and Irrigation
Commission.
Water
Co.iscrvation
and Irrigation
Commission.
Water
Conservation
and Irrigation
Commission.
Trustees or trust
cowtituted to
maintain,

11dmlntmr and

extend water
conservation
works, etc.
within the
Mllrray basin.
Water
Conservation
and Irrigation
Commis&ion.

Power

Appellate Body

To refuse, suspend or Petty Sessions (s. 169).
cancel, etc. privately
owned omnibus service
licence or reli,stration
certificate (s. 134, s. 140
(1), etc.).
To cla.uify licences and Police magistrate or
authorities for joint water local land board (s.
supply scheme (s. 18B 18e (8) ).
(1) ).

To reclassify licences and Police magistrate (s.
authorities for joint 18B (8), 1. 18D (8)
water supply scheme (s. (b) ).
18D (8) (a}).
To grant application for Police magi1trate or
authority to construct local land board (1.
and use joint water 20A (2) ).
supply scheme (1. 20 (1) ).
To fix and levy rates upon Police maai1trate (1.
l11nds wilhin truat district SS (3) ).
(1. 20 ( 1} ).

To classify holdings as Police magistrate (1.
pastoral or other than 138A (7) ) .
pastoral
for
rating
purposes (s. 138A (2) ).

PART 9-u>CAL LAND BOARD

Act
Closer Settlement
(Amendment)
Act, 1912.

Authority
Minister ..

Power

To agree as to comperua• Local land board (1.
tion on resumption for 4 (3) ).
closer settlement of
Crown land in improvement lease or scrub lease
(s. 4 (2) ).

Closer Settlement
Advisory Board
Amendment
(Conversion) Act,

J943.
Advisory Board

Appellate Body

To determine fair market Local land board (s.
value for calculation of 3 (1) ).
rent of settlement purchase lease or sroup
purchase lease (s. 3 (1) ).
To determine fair market Local land board (s.
value on transfer of 11 (3) ).
closer settlement lease
{s. 11 (3) ).
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PART 9.-WCAL LAND BOARD---continued
Act

Crown Lands
Consolidation
Act, 1913.

Authority

Appellate Body

Local land board To authorize erection of Local land board (s.
give and take fences on 201).
boundaries of any holding required to be fenced
(s. 201).

To determine compcllS!l• Local land board (s.
Drainage Act, 1939 Board of
directors of
tion for damage to land 33 (2) ).
drainage union
caused by eKercise of
or trust.
board's powers (s. 33
(2) ).
Farmers' Relief Act, Rural Assistance To assess value of farmer's Local land board (s.
1932.
Board.
plant, lands, etc., after 26 (9) ).
granting of a stay order
(s. 26 (I)).
Rural Assistance To assess value of property Local land board (s.
and assets of farmer 34EB (1) (k) ).
Board.
where stay order in
operation but no voluntary adjustment can be
concluded (s. 34EB (1)
(b)).
Fisheries and Oyster Minister ..
Farms Act, 1935.

Minister . .

Minister . .

Hunter Valley
Conservation
Trust Act, 1950.

To determine rental of Local land board (s.
lease of land having 59 (3), (4) ).
frontage to high-water
mark, etc., in oyster farm
area (s. 59 (2) ).
To value improvements on Local land board (s.
expiry of lease of oyster 66 (3) (b), (c) ).
farm lease area (s. 66 (3)
(a)).
To agree with lessee as to Local land board (s.
amount of compensation 76 (2) ).
on withdrawal of land
comprised in leased area
required for public purposes (s. 76 (2) ).

Hunter Valley
Conservation
Trust.

To direct owner to carry Local land .board (s.
out remedial work on 13 (1), (2) ).
lands on which serious
soil erosion is occurring

Hunter Valley
Conservation
Trust.

To make determination Local land board (s.
limiting number of live- 17 (9), (10) ).
stock to mitigate soil
erosion (s. 17 (8) ).
To assess loss attributable Local land board
to prohibition of grazing following objection
of livestock on lands made to Trust (s. 28
within an area of erosion (5) (a}).
risk (s. 28 (1), (2) ).

(s. 11 (2) (b) ).

Assessment
Board.

Local Government
Act, 1919.

Council . .

.

To determine rental pay- Local land board (s.
able by occupier of en- 2SlB (2) (b), (c) ).
closed public roads (s.
251B (2) (a)).
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PART 9,-LOCAL LAND BOARD-continued
Act

Pastures ProtectJcn.
Act, 1934.

Authority
Pastures
Protection
Board.

Minister •.

Power

Appellate Body

To determine number of Local land board (s.
stock otherwise depastur- 33 (1) ).
ised,
i.e.,
carrying
capacity of land for rating
purposes (s. 32).
To agree with owner es to Local land board (s.
value to his land of 129 (3) ).
cancellation of notification as to barrier fence
erected or made rabbitproof within or on
boundary of his land (s.
129 (3) ).

Soil Coiuc:rvation
Act, 1938.

Commissio.n« 0 f To notify owner of laitd Local land board (s.
Soil Conservawithin area of erosion I 8 (7), (8) ).
tion Service on hll.Zllrd, etc., to perform
authority of
remedial work (s. 18 (1) ).
Minister.

Tobacco Leaf

Tobacco Leaf
Marketing
Board for the
State of New
South Wales.

· Stabilisation Act,
1967.

Water Act, 1912

Water
Comervation
and Irrigation
Commission.
Water
Conservation
and Irrigation
Commission.
Water
Conservation
and Irrigation
Commission.

Western Lands Act Miniater ..
of 1901.

To determine ·application Local land board (s.
for allocation of grower's 20 (I) ).
basic quota (s. I I); cancel
a quota (s. 13 (3) ):
approve of tramfer of
quota (s. 14), etc.
To classify licence or Local land board (s.
authority for joint water 18a (8) ).
supply scheme (s. I Se
(l) ).

To reclassify licence or Local land board (s.
authority for joint water 18D (8) (b) ).
supply scheme (s. 18D (2),
(3) ).

To grant applications for Local land board (s.
authority to construct 20A (2) ). ·
and use joint water
rupply scheme (s. 20 (1) ).
To refuse consent to trans- Local land board (s,
fer of lease under Act on 180 (IA) (d) ).
certain grounds (s, l8o
UA) (b) ).

PART 10.--MISCELLANEOUS
Act

Authority

.Bush Fires Act, 1949 Minister ..

v

Power

Appellate Body

To fix percentage of Appeal Committee
premium subject to con- (s. 36A).
tribution payable by
insurance companies to
Eastern and Central
Divisions Bush Fire
Fighting Fund {s. 34 (4}
(a)).
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PART 10.-MISCELLANEOUS-continued
Act

Authority

}, Child We"'are
Act • M"IDIS
· ter' .
Ui
1939*.

Power

Appellate Body

To refuse application to Intellectually Handidischarge intellectually capped
Persons
handicapped person (s. Revlcw
Tribunal
48B (I) and (3) ).
(1. 488 (3) ).

Clean Waten Act, Under-Secretary
197ot.

To grant, revoke, suspend Clean Waters Appeal
or impose conditions on Board (s. 25 (1) ).
application for licence to
pollute certain waters,
~:c. (,;, 20 (2), (4) ).

Coal Industry Act, Local Coal
1946.
Authority.

To deal with disputes (s. Coal Industry Tri44),
bunal (s. 47 ()) ).

. Coal Mines Regu- Minister ..
lation Act, 1912.

Crown Lands
Conaolidation
Act, 1913.

To make order limiting Court of Coal Mines
number of mines for Regulation (1. 5 (7) }.
which a particular person
may act as manaser (s.
S (S) ).

Inspector of
Collieries.

To notify owner that mine Court of Coal Mines
is defective and require Regulation (1. 28
remedial action, etc. (s. (2) ).
28 (1) ).

Minister ..

To consent to method of Court of Coal Mines
working in mine other Regulation (1. 53BA
than
bord-and-pillar ( 4) ).
system (s. 53BA (1) ).

Minister ..

To consider modification, Court of Coal Mines
etc., of general rules as to Regulation (s. 57
any mine a nd adoption of (5) ).
special rules (s. 57 (2) ).

Water Conserva- To grant application to Special land board
tion and
suspend or remit, etc., (s. 145s (2) ).
Irrigation
residence condition atCommission.
tached to a holding (s.
1458 (]) ).
Western Lands To value estate or interest Western Lands ComCommissioner.
in certain holdings in missioner (s. 173F
Crown lnnds for puepose (1) )-following
of transfer olherwise pro- lodgment of o'?,icc,hibited without consent tion to M1zmi.o r
of Min!Jar {.s: 173A) ).
under s. 173s (1).

·' Dairy Industry Act, Inspector
1915.

To
order
remedial Board of appeal (1.
measures under s. 10 24).
following inspection and
examination (s. 9).

Dormant
Funds Commissioner of To determine bona fide Charity Referees (s.
Act, 1942.
Dormant
utilimtion of fund for 2 (3) ).
Funds.
purposes for which it was
collected, etc. (s. 2 (2) ).
Drainage Act, 1939 Returning
officer.

To prepare roll of voters Revision Court (s. 29
(s, 29 (1) ).

• Amendment not proclaimed to commence LI at 30th 1une, 1972.
t Not prochumed to commence u at Isl September, 1972.

(4) ).
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PART 19.-MISCELLANEOUS--continued
Act

Authority

Power

Appellate Body

Electricity Commis- Electricity Com- To dismiss, suspend, fuie, Appeal Board (s. 66sion Act, 1950.
mission of New etc., servant of Com.mis- (I)).
South Wales.
sion (s. 66 (1) ).
Head of branch To make recommendation Electricity
affecting right of pro- Com.mission of New
motion of· any servant of South Wales (s. 67
Commission (s. 67 (I)).
(1) ).

Farm.en' Relief Act, Director ..
1932.

To make protection order Rural Assistance
on application of farmer Board (s. 34N (11))
who bas applied for
assistance to effect scheme
of arrangement (s. 34N
(I)).

Pirc Brigades Act, Board
1909.

of Fire To fix percentage of total Appeal
Committee
Commissioners
premiums subject to (S. 40A (1), (2) ).
of New South contribution payable on
Wales.
certain classes of insurance policies (s. 36 (1)
{a)).

Geographical
Geographical
To assign, approve, alter, Geographical Names
Names Act, 1966. Na.mes Board etc., recorded names of Board (s. 9 (I), (3))
of New South places in N.S.W. as geo- followed by reference
Wales.
graphical names (s. 5, . to Minister (s. 9 (.5)).
s. 7).

I, Government
Railways Act, 1912.

Commissioner
for Railways.

To promote officer on Appeals Board
.basis other than seniority 86, 87).

(ss.

=

(s. 86).

Horsebrecding Act, Veterinary officer To report stallion
1940.
unsound (s. 8 (2) ).
Housin1 Improve- Housing
ment Act, 1936.
Improvement
Board.

as Appeal Board (s. .9
(I), (4)).

To notify proposal for Housinglmprovement
housing
improvement Board (s. 11 (4),
scheme on tract of land s. 12 (1) ).
in lieu of unsatisfactory
state of repair of existing
dwelling houses thereon
(9. 11 (1) ).

Hunter Valley Flood Water Comcrva- To agree upon compen- Assessment Board (s.
Mitigation Act, tion and
sation for damage or 24).
1956.
Irrigation
injury to land, buildings,
Commission or etc., affected by construeMinister
for tion work, etc., under s. 9
PubUc Works as (s. 24).
Con.urueting

Aul.hority.
Wa ter Comerva- To sink bores or wells on Assessment Board (as
tion and
land of riparian owner to adequacy as to
Irrigation
(s. 31 (3) (a)).
number, location or
Commission or
capacity of bores or
Minister
for
wells) (s. 31 (3) (c)
Public Works as
(i) ).
_
Constructing
Authority.
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Act

Power

Authority

Appellate Body

Hunter Valley Flood Water Conserva- To notify claimant of Assessment Board (s. •
agreement or disagree,- 32 (3) ).
Mitigation Act, lion and
ment
with
amount
Irrigation
1956-continued.
Commission or claimed as compensation
Minister
for . (a. 32 (2) ).
Public Worka as

Constructing
Authority.

Land Aggregation Commmioner of To make assessmc11ts of Commissioner (appeal
Tax Management Land Aggrega- tax on basis of returns. then lies to Supreme
tion Tax.
etc., or amend assess- Court) (s. 35 (1) ).
Act, 1971*.
mc:nts by alteration or
additional thereto (s. 13,
s. 15).
Land J>m,elopment State Planning
Contribution
Authority of
Management Act, New South
1970.
Wales.

To determine whether Appeals Board (s. 15
whole or part of contri• (2) ).
bntion should be post•
paned
where
minor
development approved
(s. 15 (1) ).

State Planning
Authority of
New South
Wales.

To

determine

wbethel Appeals Board (s. 61 ·

whole or part of contti-butioD payable where

(3) ),

iUcp.l development is
canicd out (s. 61 (2) ).

Land Tax
Commissioner of To make 1u,sctS!Jlellt of Commissioner (appeal
taxable value of bmd and then lies to Supreme
Management Act. Land Tu.
of land tax, and amend Court) (s. 35 (I)).
1956.
by altering or adding
thereto (1. 1-4, L 16).
Landlord and
Tenant
(Amendment)
Act, 1948.

Rent Controller

Local Government
Act, 1919.

Council ..

To determine fair rent of Fair Rents Board (s. •
shared accommodation 30 (1) ).
within metropolitan area
(s. 27 (5) ).

To keep accounts (s. 206), Mayor, president or
auditor (on objection

or

Council ..

Council ..

Council ..

ony elector) (s,
216).
To refuse to grant licence Court of summary
to use land as site for jurisdiction (s. 288A
movable dwelling (s. 288>. (6) ).
(6) ).
To grant approval to Local Government
application plans and Appeals Tribunal (s.
~lications to erect a 317L).
building (s. 314 {l) ).
To control and regulate Local Government
erection of building5 (s. Appeals Tribunal (s.
305).
317L, S. 317M).

• Nol proclaimed to commmce u at 1st September, 1972 (except u. 1-7 and Parts l and Il of Schedule).
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PART IO-MJSCEU.ANEOUS--continued
Act

Local Government
Act, 1919-

Authority
Council ..

. continued.

State Planning
Authority of
New South
Wales.

Council ..
State Planning
Authority of
New South
Wales and
Minister.
A responsible
authority.

Power

I

Appellate.Body

To approve or dk11pprove Local Government
of opening public road Appeals Tribunal (s.
or of subdivision of land 341) .
(s. 341).
To prepare scheme with State Planning
respect to land (s. 342GA Authority (s. 34200
(2) ).

(4) ).

To make recommendations Council (s. 3421 (S) ).
as to objections to planning schemes (s. 342J).
To make recommendations State Planning
as to objections to plan- Authority (s. 34'.Zn:
ning scheme (s. 3421tc).
(5) ).
To exercise and discharge Local Government
powers and duties con- Appeals Tribunal (s.
ferred or imposed on it 342N (2) ).
under prescribed planning scheme (s. 342N
{1) }.

Council ..

Council ..

To perm.it erection of State Planning
buildings prohibited or Authority (s. 342R
restricted under pre- (d) ).
scribed scheme but after
giving notice conditionally or unconditionally
(s. 342R (a) ).
. . To refuse, etc., application State Planning
to erect building under Authority (s. 342R
s. 342R (a) (s. 342R (g) ).

Council ..

Council ..

(g) ).

To notify applicant of Local Government
postponement of con- Appeals Tribunal (s.
sideration of interim 342v (2) (a) ).
development application
(s. 342V (2) ),
To refuse interim develoJ)- State Planning
ment application or im- Authority (s. 342v
pose conditions (s. 342v (a) ) or Local
(IA), (1B) ).
Government
Appeals Tribunal (s.
342v (5) (b) ).

Council ..

Responsible
authority or
Council.

To approve, co11SCDt to or Local Government
perm.it interim develop-- Appeals Tribunal (s.
ment application where 342VA (3) ) (on refcompliance with mini- erence from
mum requiremenlli is Council).
unreasonable or unneoessary (S. 342VA (2) ).
To notify possible objec- Responsible authority
tors of application for or Council (s. 342zA
consent to erection of (5) ).
residential flat buildings,
etc., under prescribed
scheme or interim development order (s.
342Az(l) ).
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PART 10.-MISCELLANEOUS--continued

Act
Loca1 Government
Act, 1919continued.

Authority
Council (with
Minister's
written
approval).

Power

To lease to non-profit Minister following
organization land re- reference to him by
served for parks, recrea- Council of objection areas, etc. (s. 519A tions, etc. (s. 519A
(3) ).

Local Government
(Regulation or
Flats) Act, 19:SS,

Council ..

Appellate Body

(5) (c), (6) ).

To refuse application for Local Government
approval to alter and add Appeals Tribunal (s.
to existing buildings (s. 2 3 (1) ).
(1), (3) ).

Menlnl Health Act, Superintendent
19.SS.
of mental
hospital,
admission
centre, etc.
Pay-roll Tax Act,
1971.

To refuse application for Director of State
discharge of patient (s. Psychiatric Services
17).
or any two or more
official visitors (s.
17).

Commissioner
To make decision, deter- Commissioner (s. 32
of Pay-roll Tax. mination or assessment (1)) (appeal then lies
affecting liability of to Supreme Court
person to pay tax under (s. 33 (1) ).
Act (s. 32 (1) ).

Pilotage Act, 1971 •. Maritime
To withdraw, suspend, etc., Board of Review (s. 42
Services Board. pilot's licence or certifi- (3) ).
cated person's pilotage
exemption certificate or
certificate of local knowledge on finding him
guilty of default (s. 40
(3) ).

Public Service Act,
1902.

Public Service
Board.

Soil Conservation
Act, 1938.

Commissioner of To notify owner of land Commission (s. 8 (7)
the Soil
to carry out certain (who refers matter to
Conservation
remedial
work,
etc. local land boards
Service, as
within an area of erosion 18 (8) ).
authorized by
hazard (s. lj! (2) ).
Minister.
Minister ..
To notify owner, etc. to Catchment
Areas
carry out acts likely to Board (s. 22 (2) )
mltigate or avoid, etc. (after reference by
damage to utility of the Minister).
proclaimed work within
catchment area, etc. (s.
22 (1) ).

To make decision or de- Public Service Board
termination as to salary, (s. 19).
seniority, grade or classification of work of public
service officer (s. 19).

• Not proclaimed to commeoce u at lit September, 1972.
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PAll'l' l ~ U S - - c o n t i n u e d
Authority
State Trampo~
(Co-o('dioati*)
Act, 1931.

Commissioner
for Motor
. Transport.

Power
To

Appellate Body

cancel

licence in Transport
Appeal
of privately Court (sec s. 167 of
owned public motor Transport Act, 1930)
vehicle whose holder (s. 24).
fails to comply with Act
respect

(1. 21 (1) ).
TQChiog Service
Act, 1970.

Dircctor~General To make decision or Director-General of
of Education.
determination
with Education (s. 28 (J) )
respect to seniority, (who refers appeal
promotion. etc., or lln to promotions com·
oOiccr (s. 28 (1) ),
m.ittee (s. 29) ).

Theatrea and

C.Cnsor (officer or To reafster or rcf'1130 to Appeal authority (also
Commonwealth register a fllin or n,ghtt:r appointed
and
authodz:ed to
it cond ltlorui.lly, etc. (s. authorized by 11. 26c
c:mrclse duties
26H (1) ctr.).
to exercise duties
on behalf of
on behalf of State
State
Government) ls. 26t

Public Halla Act,
1908.

Government,s. 26c).

(1) ).

Transport Act, 1930 Officer for the
To suspend temporarily Appeal Board (s. 110
officer or employee (s. (IA)).
time being in
charge of any
110 (1) ).
officer or
employee of
Department of
Motor Transport or
Department or
Government
Transport.
To promote officer on Appeal Board (s. 113).
Commissioner
ground
other
than
for
Government
seniority (s. 113).
Transport.
To determine alterations Transport
Appeal
Commissioner
to
private omnibus Court (s, 157 (5) ).
for Motor
~;
Transport.
routes (s. 157 (1) ) .

Valuation of land Valuer-General. To disallow objection to A valuation board (s.
valuation (s. 35 (1) ).
35 (2) ).
Act, 1916.
Waste Disposal Act, Metropolitan
To grant, conditionally ot State
Pollution
1970.
Waste Disposal unconditionally,
or Control Commission
Authority.
refuse, revoke, suspend, (s. 26 (1) ).
etc., certificate of registration
of
waste
treatment, etc., depot, or
licence to transport waste
for reward (a. 23 (3),
(4) ).

Water Act, 1912 . . Water Con.scrvw
11tion and
Trrlptfon

Commfwon.

To grant or refuse applic- Commi15fon (s. 1l
ation by owner, etc., for (2) ) (who refers
licence to utilize water matter to Land and
construction works under Valuation Court (s.
s. 10 (s. 11 (3) ).
11 (4) ).
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PART 10-MIICELLANEOUS--continued

Act

Authority

Power

Appellate Body

Western Lands Act Minister ..
of 1901.

To determine boundaries Tn1>unal ccmiitutcd
of maximum area to be under s. 17c {7) (c).
withdrawn from lease
upon extension of lease
(!. 17c (6) ).

Minister ..

To determine boundaries Tribunal constituted
· of area proposed to be under s. 17ccc (S)
withdrawn (as .constit• (c).
uting two home maintenance areas) from lease
and of carrying capacity
of residue of lease (s.
17ccc (4) ).

Workers'
. Compensation
.-(13roketi Hill)
Act, 1920.

CompenJoint Committee To take certain facton into Workers'
(established
account
on
making sation Commission
under Part IV of awards of compensation (s. 14 (1) ).
(s. 10 (3), s. 13).
Schedule to
Act).

ANNEXURE E
JUDICIAL REVIEW OF OFFICIAL ACTIONS OF PUBLIC
AUTHORITIFS
1. We consider{!) The procedure by which review is sought (pars 2-7).

(2)
(3)
(4)
(5)
( 6)

The grounds on which review is granted (pars 8-51).
The remedies available on review (pars 52-70).
The persons who may seek review (pars 71-77).
The discretionary powers of the reviewing court (pars 78-84).
Privative clauses (pars 85-87).
PROCEDURE BY WHICH REVIEW IS SOUGHT

2. Review may be sought either directly (in proceedings broogh.t primarily
for that purpose) or indirectly (in proceedings comm~ ced for onother purpose
but which incidentally involve a matter of review-"collateral'' proceedings such
as actions in tort or contract). In the absence of spccinl legislation, direct review
is available only in the Supreme Court. Direct review is described as the exercise
of the "'supervisory jurisdiction" of the Court and it is based on the common law
as modified by statute. Indirect review may arise in any court where it is
asserted than an official action is void or a nullity: the public authority concerned need not be a party to the proceedings. Under the Su_preme Court Act,
1970, proceedings against a public authority seeking direct reVIew may be joined
with collateral proceedings: thus a plaintiff may seek, against a public authority,
nn o rder quashmg or vacating an official action and, at the same time, damages
tn tcrt.
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3. Before the Supreme Court Act, 1970, review of official actions of public
authorities was sought in the Supreme Court through the prerogative writs of
rn.andamus, prohibition and certiorari (and certain other writs which we do not
consider) or in the equity jurisdiction, by suit for injunction or declaration. In
some circumstances the equitable remedy of injunction could be sought in the
common law jurisdiction1 and power· to give declaratory judgments in the same
jurisdiction was also conferred in limited classes of cases.2
4. The Supreme Court Act, 1!}70, and the Rules, substantially alter proSection 69 of the Act provides that where form.etly the Court had
jumtlic.tion to grant any relief or remedy by way of writ, whether of prohibition.
mari.dllmu.r or ceniorari, or of any other description, tbe appropriate relief or
remedy shall now be given not by way of writ but by way of jud~e;nL or orde_r
under the Act and Rules. Subsection (2) preserves, among other things, the writ
of habeas corpus ad subjiciendum.
cedUR-!I.

S. Under division 2 of part 54 of the Rules, r. 4 provides for the commencement" of proceedings by summons in a number of cases which include, under r.
3 ( 1-), proceedings for any relief or remedy which formerly would have been
granted by one of the writs mentioned above. In other matters, r. 1 of part 4
of the Rules provides that proceedings shall be commmenced either by statement
of claim or by summons.

6. BL'!forc the Supreme Court Act, 1970, a major problem was the selection
by. Ilic apfliCJIQt of the appropriate remedy. This is now simplified _by r. 1 of
part -ID o lhe Rules: ''The Court may . . . direct the entn: of .such judgment
or Jl:UIR 1ucb. order as the nature of the case requires, no twithi tanding that
the applfc:tni.does not make a claim for relief extending to th11l Judgment or order
in any originating process."•

7. The 1970 Act and Rules achieved reforms of the kind included in the
Ontario Judicial Review Procedure Act, 19713 and of a kind suggested by the
Law Comini.ssion in England4 and by the New :l.ealand Public and Administrative
Law Refimri Cornmittee.5 But many of the problems which arise in this field
are not procedural in character.
GROUNDS ON WHICH REVIEW IS GRANTED

, 8. A general consideration of the grounds of review of official actions of
public authorities may be grouped under the headings-(I) Ulfra vires and jnrisdictiooal error,
(2) The rules of natural justice.
(3) Error of law and error of fact.
( 4) Failure to take official actions.
ULntA VIRES AND JURISDICTIONAL ERROR

9. An official action of a pnblic authority may be reviewed because it is
ultra vires or beyond power or because it is beyond "jurisdiction". Analytically,
it is not possible to frame a distinction between these two concepts. Historically,
they are of different origin, both in relation to the procedures by which they
are raised in a superior court and in relation to the nature of the public authorities
which may be controlled.
10. A "legal \lerson" created by the law can have o.nly such powers as th.:
law confers upon 1t. The application of the doctrine of u.(tra vires to any legal
person involves a consideration, first, of the rules of law derived from statute or
from the common law defining the perron and its capacity; secondly, an examina1 Common Law Procedt1te Act, 1899, 1. 176.

.ll Commerda1 Camel Act, 1903, I. 71,. ands, 7L
..a iecl Judklal Review Procedure Al:t, 1971 (Ontario) ch. 48, 1. 3.
i See Law Commission, Publ.illhed Working Paper No. 40, para. 75.

6 See Fifth RePort of the Public and Adminittratlve La11' Reform Committee (New
ct. 3 of Proposals for a Bill.

Ze:tland) (1972):
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tion of the legal nature of any act alleged to be attributable to the person; and,
thirdly, a decision whether or not that act falls within the capacity or power of
the person: if it falls within power, the act is valid-if it does not, it is ultra vires
and void.
l]. At the same time as the courts were developing the doctrine ·of ultrii
vires they were also questioning whether certain bodies of "judicial" character
had exceeded their powers and, apart from collateral attack, the most common
processes employed were the prerogative writs of prohibition and certiorari. In
both these writs, a concept of "Jur-1.sdh:tion" was used: if a decision of the body
was not within "jurisdiction" it could be reviewed. Cases under these prerogative
remediea seem to have developed ofi¥mnlly in regard to ordinary courts and
bodies which were looked upon as beuJB . like the ordinary courts or as havini:
a "judil:ial" function. In review of thiJc kind, it was not sufficient to put before
the superior court an argument that lhe decision below was simply ''wrong"-it
was r-epeatedly emphasized that "jurisdiction" to decide a question included, in
some drcwmtances, jurisdiction to decide it wrongly. However, the superior
couru seem always to hove taken the view that a decision may be so "wrong"
that it will be beyond "jurisdiction". The concept of "jurisdiction" appears
therefore to be a. r eference to the power of the body of which control is sought
and to involve II rccoi;nition that the power is not simply a power to be "right'"it includes latitude to make error, although the error must not be too greaL

12. If the doctrines of ultra vires and excess of jurisdiction are regarded
in this liP,t, there is no analytical distinction between the two. Both are concerned with excess of power but differ in approach as to determining the extenc
of the power. If the court is prepared to classify the public authority exercising
Lhe p ower as "judicial" there is greater latitude for error than in the case of 11
~ublic authority which is not so classified. Bearing the above comment.. in mind,
the present stage of the development of the law is still such that it is convenient
to consider ultra vires and defect of jurisdiction under separate headings.
ULTRA Vllll!S

13. The doctrine of ultra vires is used both in a narrow sense and in a
wider sense. In the narrow sense the doctrine means that II publle authorit)'·
constituted by statute may do only those things which are apressly anlhorized
by its statute and perhaps things which may fairly be regarded 11-s incldental.
This sense of the doctrine goes beyond the substantive law and relates also to
the procedural requirements (if any) imposed upon a public authority by its
statute. In so far as procedure is concerned, the courts distinguish between
mandatory requirements and requirements which are merely "directory". There
is a tendency to hold that prescribed procedures are .mandatory where they relate
to powers to interfere with personal liberty, the right of employment, the
obligation to consult another body before action is taken, and similar matters.
By contrast, the courts are inclined to hold that prescribed procedures are merely
"directory" where failure to carry them out will not prejudice persons affected.
Failure to carry out mandatory procedures renders an oflic1al action void.
Failure to carry out merely directory procedures has no effect on the validity of
an official action.

14. Decided cases have extended the doctrine of ultra vires beyond the
narrow sense just discussed and the process of expansion has been rapid in the
present century. In present-day legislation, a public authority is often given
discretionary power, which is free from any express limiting standards, to take
action in. situations where the conflicting claims of the prfv11te person must be
balanced against considerations arising out of the needs of the public at large.
In such situations, the courts have often held that powers of this nature must
be exercised in good faith and not with a view to achieving ends. or objects
outside the purpose for which the power is conferred. The considerations which
the courts have regarded as relevant in this connection cannot be stated exhaU&tivcly but it is useful to group some of the situations under a number of general
headings..
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Improper purpose
15. A power may not be exercised to achieve purposes other than the
purposes for which the power was granted. Tbm a vegetable seeds committee,
established to ensure the maintenance of the general supply of seeds durina an
emeirgeru:y, could not offer to release a company from an order restricting its
sales of seeds provided that it purchased a quantity of deteriorated seeds from
the committee.•
Relevan, and irrelevant consldtrallo,u_.
16. In exercising a power, an authority mwt hav11 regard to all matters
which it is bound by statute, expressly or impliedly, to consider and must disregard all matters which e.re, in the same way, irrelevant. Sometimes a statute
will set out some at least of the relevant considerations and this will be of BS!istance in determining what matters are irrelevnnt. Alore often, the statute is silent
and the decision as to what is relevant and whllt ill irrelevant, is left largely to the
courts,7

Stl/-crtated rules of policy

17. A public authority may not adopt an arbitrary rule by which it will

exercise a discretion irrespective of the merits of the particular case before it.
nlthough it may adopt rules by which it will lll!t in all ordinary cases in the
llbsence of special considerations. A more recent view is that such a public
anthorlty may adopt a firm policy, and apply It without exception, provided it
remains prepared to entertain an argument that tho policy as a whole should be

chanacd.l

Rtasonablentss

J&. Cases have been decided on the basis that a public authority must act
"rellSOnD.bly". Many such cases can be explained on the baaia that the authority
h4d 10ught to achieve an improper purpose or that it it had taken into account
lf1'1:ilGVllllt consideration. But perhaps "reasonableness.. has some value for it
can be said that a decision on a matter was "so unreasonable that no reasonable
authority could ever have come to it"9 or that conditions imposed arc "so unreasonable as to go beyond anything that Parliament can have intended, or that any
reasonable authority could properly have imposed".lo
Acting by reference to rules of policy laid down by anolher public authority
19. A public authority must male Its own decision and must not act at
the direction of any other public uutbority, The authority may take the views
of another authonty but must itself consider all facton which are relevmt
to any particular matter before it and make its own decision. There is, however,
a recent wggc.stion that, at least in some instances, a public authority may base
itJ action on 1overn.ment policy communicated to itll

Vaguenus
20. Vagueness or uncertainty is not a general ground of invalidity but it is
10mctimea called in aid by the courts, especially where a grant of power involves

in its very terms a requirement as to certainty.12

e .ArthU7 Yalli 4 Co. Pty Lid v. The Y•1ctablc Sn,u Commlllec (1945) 72 C .L.R. 37. See
also, for examplo, Municipal Council of !;rdn.y v. Campbell [1925) A.C. 338; Browrwlu Ltd v.
lroM1on1err Ware, Board (l!IS0) 81 c.LR. 108.
7 See, for eumple, RDberu v. Hopwood [1925) A.C. 578; Pruco11 v. Blnnlnrlumi
Corpon,nan [195S) Cb. 210.
8 Brltlslt .Q;q,pn Co. Ud v, Mlnbtn- of Tetlarwlo/l)' [1971) A.C. 610, at 625,
l ~ d htwlndol Plr:tuN Houses Y. Wctlne6bur, Corporattcm (1948) 1 JC.B. 2.23,
at 233-234.
10 Hall & Co. Lid v. Slumham-by.S~a U.D.C. [19641 I W.L.R. 2,,!0i at 2-49.
11 R. v. .Altdnson; E% part, Ip-Air Pry Ud (196') 113 C.L.R. 77.
12 Soc, foe e:wuplc, Fr-our Bml•IM Pry Ltd v. Codr (1945) 70 C.L.R. 100, at 121, per
Dixon J.
·
·
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JuaISl>ICTIONAL ElloR

21. An indicated in par. 4 of this annemre, the concept of jurisdictional error
was used by the courts to control the activities of bodies regarded as judicial
or quasi-judicial. If a public authority is given the task of deciding cerf&lll matteri
but purports to decide other matters, it makes a jurisdictional error. The court$
have distinguished between errors made by an authority which relate to the extent
of its jurisdiction and errors made within jurisdiction. Un1ess ~h a. distinction
is drawn, review for jurisdictional error approximates appeal on the merit!.
22. It is not possi"ble to state any principles by which a distinction can be
drawn between errors within jurisdiction and errors resulting in excess of .jurisdiction. In establishing a public authority, Parliament may say that, if a certain
state of facts exists and is shown to exist, the authority shall have jurisdiction but
not otherwise. In such a case, it is not for the authority conclusively to deters
mine the existence of the state of facts :ind, if the facts do not exist, the authority
has acted without jurisdiction. On the other hand, Parliament may entrust a public;
authority with a jurisdiction which incladc!d urisdiction to determine whether th~
preliminary facts exist-in this case, the :111t&ority's finding as to the existence of
the facts is conclusive.ls This proposition extends beyond questions of fact and
includes questions of law. Erroneous decision on a question of fact or a question
of law may lead to wrongful refusal of jurisdiction as well as a wrongful assumption of jurisdiction.
23. Recently there has been some tendency to encompass the concept of
jurlmii:tiimal error within the broad doctrine of ultra vire.J-for example, by
holding thnt decisions based on inelevant considerations or which fail to take
account of relevant ccm:.iderntion, , etc., involve jurisdictional error.14 In the
House of Lords in Ridge v, Rafdw[nts and Anisminic Ltd v. Foreign Compensation Commission :16 "ff]be Lords were saying . . . that tribunals always
exercise a d crlvcd power, a power limited and defined by law, and that . after
taking into nccounl all the legal limitations on that power (the· rules as to pro~
cedure, natuml justice, fraud, qualification!, reaching a decision, subject matter,
etc.), then what is left is what the tn"bunal may leaally do, what it may do
within the law, what it has jnrudiction to do".17
THE RULES OF NATURAL JUSTICE

24. The rules of "natural justice" requires that, in some cases, where an
official action may affect the rights of a person, a public authority shall not take
the action until "fair hearing" has been given to the person concerned. The
concept of "natural justice" therefore raises two questions: first, in what cases are
public authorities bound by the rules of natural justice; and, secondly, what are the.
·
requirements of those rules?
PllBUC AU11101UTIB8 TO WHICH THB

Rm.BS OP NATURAL Jusnc:s APPLY •

25. Courts, in the ordinary sense of that term, are bound by the rules of
natural justice. Sometimes leiµslation constituting a public authority and vesting
power in it expressly provides tbat, where it takes an official action and that
action may affect the rights of a person, it must give that person IIJl opportunity
to be heard. More often the legislation does not expresaly give mcb a righL
Som~times a public authority will voluntarily adopt a procedure compn.ruble with
that applying in the ordinary courts and sometimes there is implied In the legislation a legal duty on the part of the public authority to give an opportunity to ·
be heard.
1ll R. v. Commlnton11n for ~ Purpo:,,u of ~ lncom• Ta (1118) 21 Q.BJ), 313,
at 319.
H For ci:ample1 in Anlnnln.Ic l.bnll~ 1', Fordgn Compnutlllon Comml.Jrion/1969.l 2 A.C.
147, the majority or the Home of Lords bu taken the l'lc,w that a broad o forulllctkmal
error should rq,!ace the "nanow and arJ,ina]"' llUIJC.
15
A.C. 40.
18 1969 2 A.C. 141.
. . 17
, · ••,t,wmt,t/~ a /,autf/dlonal R~'rlrw'• (1910) Public Law 3'8, at 366.

8!1
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26. There have been two opposed views as to the implication of duty to
observe the rules of natural justice. One view was that an obligation to observe
those rules aroae where the legislation vesting power in a public authority so
provided, expressly or by implication arising otherwise than from the granting
of the power.18 The other vtew was that in some circumstances an obligation
to observe the rult:$ arose by implication from the grant of a power where en
official action ml&ht affect the rights of a pen;on.19 Recent decisions of the
courts tend stronsly to the second view. The courts often hold that a public
authority having power to affect the rights of a person must act "fairly" and
'.'fairness" requires that, before the power is exercised, an opportunity to be
heard must be given to a person likely to be affected.

27. The concept of "fairness" has, on the second view mentioned in par;
26, two aspects: it is relevant in determining, fu:st, whether the rules of natural
justice apply to a particular public authority and, secondly, the nature and extent
of any "hearing" which must be given. We deal with the hearing aspect of
fairness · in paras. 36--38 of this annexure. Any determination that the rules of
natural justJce apply to a particular public authority must be made by reference
to the Jaw under which the authority is constituted and to the circumstances
in which it operates. On current case law, it is difficult to ·say whether aJI ·public
authorities must act "fairly" but that the requirements of "fairness" vary from
requirements akin to those binding an ordinary court to quite minimal requirement! or that only some public authorities are obliged to act in accordance
with the requirements of ''fairnes.s" while other public authorities are ·oot bound
by any justiciable requirements of ''fairness" a.t all. Whichever view is adopted,
the public authority arid the pen.on concerned are left in doubt. a doubt which
can be resolved only by a decision of a superior court.

2.8. We have tried, in paras 2Cr-27 of this annexure, to state in general
terms what we believe is a modern tendency in the case law. Our statement

t·

disregards the fact that the law reports contain a great number of earlier decisiom dealing with particular types of authorities: decisions which wiU be
binding or- strongly persuasive in future cases relating to similar authorities.
29. An examination of decisions of the courts, even recent decisions, in-

dicate.a no cobecc:nt pattern. The rules of natural justice have been held to bind

bodie& such as the following: a Board of Trade inspector making a report on
the C(IOdlfCt of a trading body,20 rent assessment committees,21 the Gaming
80:1rd of Great Britain,221 local government bodiC8,23 arbittators,:u trade unioos,U
D.Qd both s:tatn.tory and non-statutory bodies such as political party organizations114 bodlcs controlling professions,:n universities,28 schools,29 greyhound racing
clnb.1,ICI nod. football associations.st The courts in England frequently scrutinize
!he. octlvities of any body, whether statutory or non-statutory, associated with
the control of a "right to wort".32

IB E.g.. R. v. ugisl.aJlvo Comml/lU of th• Clwrch A.s.,mbly; Ex pat, Haynes-Smlth
(1921] I K.B. 411, at 416; R. v. Tho Ctnnmo"woalth R,nt Co11troll.tr; Ex parle National M11tual
Uf• A»r>dalion o/ Amtrala.sia Umilod (1947) 75 c.L.R. 361, at 368; Nakkuda. A.U v.
M. F. De 9. JayaratM [t9Sll A..C. 66.
19 Cooper v. Wandsworth Board oJ Work., (1863) 14 C.B. (N.S.) •~ at 188, 190, l!M;
Ridge v. Bal4wrin (1964] A.C, .Wj Flanks v. Tratupart Regulation Board (bo8) 119 C-L.R. 222.
JD f n ,. /'npwu,n Pren Ua. [1971] 1 Cb. 3811, at 399.
2.1 M,iropo//tlln Propertlttt Co, (F.G.C.) Ud v. Lannor, f1969) 1 Q .B. 577.
UR. If, (]Amine Boiud Jar GretU Brlraur.: Ex part, Bnu,un 1970) l All E.R. 528, at 533.
2S 8Nt1l11tflam-Moon v. SI Loonards MunlcipaliJ)' (1960) 21 C.L.R. S09.
24-V"" Danr,,. v. Coopu (1967) W.A,R. 14~in thiJI cont.en. the a,ncept o! "mlacODduct"
by the arbitrator is Involved.
25 Bam"-' v. 0111-u (1970) 16 F.L.R. 366; Leary v. NattonoJ Union of Y,hu:k BuIJdus
[19711 l Ch. 34; Breen v. A.mal1IJJftllted Enginuri"g Union 11971] 2 Q.B. 11'.
26 lohJI v. Ries (1970) l Ch. 34S/· How,hal/ v. Evans [1969] C.L Y. ParL 354.
27 E.g.. uw UaJ Mtll$ v. Discip ilUltJI Commiltee (19681 A.C. 39L
28 Glynn v. Kuk Unlvenity (19?11 2 All B.R. 89; 1197fJ l W.t..R. 487; R. v. StlUllo o/
lh4 Unh•tnUJ, oJ Arton; ~ part, RoUey and Another (1969] 2 All E.R. 964.
211 B.1., MaJloc1a Y . Abutfun Corvorattan [19lll 2 All B.R. 1278: II97ll 1 W.LR. 1578.
30 Pm V- GreylwUJtd Ractnr A..s.Joclatio,r Ltd (No. l) [l968] 2 W.L.R. 1471 but see
Pm v. Greyhound Racing Auociatlon Ltd (No. 2) [19701 1 Q.B. 46.
31 Enderby Town Football Club Ltd v. The Football AssociaJCon Lid arul AnodieY [1971)
1 AU E.R. 215.
32 E.g., Edward, v. Soct.ry of Graphical and Allied Tra,us (1970) 3 AD E.R. 689-

f
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30. In contrast to the examples given in par. 29, there are many decisions
where the courts have been held that the principles of natural justice do not apply:
for example, the Governor-in-Council itCting under the Local Government Act,
1919 (N.S.W.) to remove mem~ o[ a shire council,3-3 a traffic engineer regulating traffic in a way which might effect local businessmen,st a local council
resuming land,35 an architect giving a notice under a bulldin& contract as to
delay by the builder,ae and a master dismissing his scrvant8T
THE CoNTENT OF THI! RULES OF NATVllAL JUSTICE

31. We discuss the requircmen~s of "fairness" under the traditional heads

of natural justice--(1} A public authority must not 'be "biased" in any way which may
prevent it from giving an impartial decision--nemo debet esse juder

in propria causa.

(2) Some public authorities must give a hearing to the party or parties
before them---audi alteram partem.
Although the rules just stated are not exhaustive of the current notion of
"fairness", they arc, for present purposes, a convenient grouping.
32. Before dealing with the bias rule and the rules as 10 the nn1u1c of
a hearing, we consider fraud and collusion iu ground! for challenging oflklal
actions. Fraud or collusion may result io dtbu bias or lack of a proper
hearing, depending upon the persons involved In the fn1u d or collusion. ln the
case of fraud on the part of the person conducting a hearing or bis collusion
with a party to the hearing the result may be bias or both bias and lack of a
proper hearing. If, however, the fraud or collusion involves only a party or
parties, then the ground may be either an aspect of the rules as to proper
hearing or an independent ground for interference by a superior court. Whatever
type of case is involved, an official action of a public authority may be set
aside where it bas been induced by fraud or collusion.
THE BIAS OR. :INTER.EST RULE
33. A public authority who is bound by the rules of natural justice will
be disqualified from taking an official action if he has an "interest" in the
matter under consideration. Rules of disquellficntion are applied not only to
avoid the possibility of biased official actions but also lo ensure public confidence as to impartiality. Thus a public authoriry should not take an official
action if be is a party to the matter under consideratioo or has a pecuniary
or specific interest in 1t. Even when an "interest" in this sense does not exist,
rules of disqualification will apply if a person shows that the official action
was affected by actual bias towards him, as where personal hostility has been
shown.
34. Many decisions indicate that "mere suspicion" of bias is sufficient:
"Justice should not only be done, but should manifestly and undoubtedly be
seen to be done".88 Recent decisions indicate, howe\ler, that "mere suspicion"
is not enough but that it is necessary lo show "real likcUbood" of bi:111.DD Perhaps
the difference between the two tests is not great but :he "real liklllihood" notion
is liuly to be accepted, especially in the context of government control of common
actlvil.les where great difficulty would often be experienced in finding a public
au thority who could not conceivably be influenced by policy matters beyond the
simple merits of the case before hun-for example, an expen committee with
significant views as to the policies underlying the development or redevelopment
of a particular area of land.

83 E:r: part• Th• Queen (e:r: rd. Warr/ngah Shirr Council), R• Barnett (1967) 87 W.N.

(Pc 2) ( N.S.W.) 12.

34 BP (Awtral/a) Limited v. The Council of th• City of th• Gold Coast [1967] Qd R. 307.
35 Anutad Y. Brisban• City Council (No. 2) (19681 Qd R . 343.

BB Hourulow London Borou,:h Council v. Twlcun1iam Garden De,~/opmt nU Ltd (1971)

1 Ch. 233.

37 M . Vasuck1·arr Ptnaf v. City Council of Sin,:apor4 [1963) I W.L.R. 1278.
38 Per Lord Hewan C.l, in R. v. SW-Ju JI.; Ex partr McCarthy [1924] I K .B. 256. at 259.
8? Metropolitan Properties Co. (F.G.C.) Ll1 v. Lannon 11969] 1 Q.B. 577, per lord
Daming M.R., at 599, contrast per Edmund Davies l .1 •• at 606.
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35. Closely similar to bias is the rule (considered in par. 17 of this
anoexure) that a public authority laking an official action must not approach his
task with preconceived notions as to how the action should be taken: while an
authority may adopt a general policy, he must always be prepared to entertain
an argument that the policy as a whole should be changed.fl

TH£ Ruu;

THAT EACH

PARTY MUST BE HEARD

36. Where a person is entitled to be "heard" by a public authority, he must
be given a "fair" hearing. "Fairness" in this contQt is a criterion of uncertain
content and therefore of great complexity. What is "fair" in relation to a
particular public authority depends upon the relevant legislation, the nature of
the function and the circumstances in which the function is to be carried out.
It depends also on the nature and status of the public authority concerned:
"What a minister ought to do in considering objections to a scheme m."ly be very
different from what a watch committee ought 1.0 do in considering whctber to
dismil'J 11_ chief coostable".il Criticism of the uncertainty of the concept of
"f.airnes11" hns been condemned as "tainted by the perennial fallacy that because
something cannot be cut and dried or nil:e.ly weiglled or measured therefore it
does not emt".42
37. Since the content of the concept of fairnes., is variable, we can do no
more than refer to some of the matters which have been considered by the
courta; whether prior notice that a public authority proposed to take an official
action most be given to persons potentially atfected,-'3 whether such a person
has a right to appear in person or by representative before the pnblic authority,«
whether the penon is entitled to cross-examine other persons giving evidence
before or information to the public authority,u to what extent the public
authority may use material which is within its own knowledge but is not
available to the citizen, and whether the public authority must give reasons for
his oflicilll nctions.
38. It was possible, until 1969, to say that fairness did not require the giving
of reasons in New South Wales. In England, the Tribunals and Inquiries Act
1958 .(s. 12) imposes a duty on many statutory tribunals, and on ministers (in
certain instances) to state reasoru when requested to do so. Here, there is
now a possibility that such a duty may be developed under the common law.
In 1969, in Giris Pty Ltd v. Commissioner of Ta.;cation,•& Windeyer, J., said
that he lhnoght the Comminloner could be asked by a taxpayer to state the
grounds of an opinion n:ncbed in making his decision and that, if asked, the
Commissioner should do so.
THB EFFECT OF A BREACH OF THE

RULES Of

NATIJllAL JUSTICE

39. The Privy Council has indicated that failure to meet the requirements of
the rules of natural justice renders a decision of a public authority voidable
but not vold.'7 However, there are now strong dicta in the House of Lords'II
in favour of voidness and there has been at least one decision in the Chancery
Division taking this view.•9 Questions of voidness and voidability are discussed
in pars 45-SO of this Annexure.
40 Brllish 0%yrns Co. Ud v. Mini.flu of T~t:hnolor, [1971) A.C. 610, at 62S.
41 Rldgc v. Baldwin {19641 A.C. 40, at 65. per Lord Reid.

'2 Ibid., at 64-65.
o&lJ 1!.1., lfo,rard v.

War1brou11t Urbati Dlstrkt Cowu:il [19621 2 O.B. 93.
«
y, Gtt>•hound Racln1 ,t,so,:/olion Lid ( No. 1) 11968) 2 W.L.R. 1471; contrail
Pm Y, Gr11W1ouitd Racin1 Auoclatlon Lid (No. 2) [1970) l Q.B. 46. See IWO R. v. Boa,rl
of A.s,pNJ: Ez parte Kay• (1916) 2l C.LR. 183.
,&.; R . v. War P1ns/o,u Erlllrkmenl Appeal TrlbWIIZI; Etc part, Boll (1933) !10 C.LR. 221;
R. v. Brlrh1011 and Area Rmt Tnbraral; EJ< part• MoriM Parade Estotu (1936) l.d. U!ISOJ
2 K.B. 4t'!,~ at 420; Unl..,,,/IJI of c,11on v. Fmuuulo (1960] l W.L.R. 223, at 23S-236:.
4.11 (1,,.,.,) 119 C.L.R. 365, at 384.
41 Druayappah v. FUMndo [1967) 2 A.C. 337.
48 Anlsmlnlt: Ud v. Fonlg11 ComJMnsotlon Comml.u/on [{969) 2 A.C. 147,
U L,ary v. Nallonal Union of Vehkle Builders [1971) 1 Cb. 34.

r,11

292
ERROR OF LAW AND ERROR OF FACT

40. In review proceedings, the courts arc not usually concerned with errors
of law or errors of fact.50 Exceptions to this general proposition are errors
which are jurisdictional 61 and errors of law on the face of a record. The
distinction between law and fact involves the drawing of an almost arbitrary
line. For example, when a public authority bas to decide whether a particular
set of facts falls within a statutory term it is sometimes said that the determination of primary facts (meaning thereby facts observed by witnesses and proved in
evidence) is always a question of fact but that conclusions from those facts
(that is, their restatement in summary form prep:un1ory to the application to
them of statutory or other standards) may be questions of law or questions of
fact. So where the statutory provision consists of "an ordinary English word or
phrase" or involves a "question of degree" questions of fact will be raised. On
tbe other band, where the words used in a statute do not have an ordinary or
common meaning, so that their meaning needs to be determined by a trained
lawyer, a question of lnw u presented.52 A particular case m11y, of course, involve
both these processes. Indeed, in some instances, it may no1 b-c possible to analyse
the· separate applicatiom of the processes and such a matter is often regarded as
involvmg "a m1Xed question of fact and law." 53
41. It may be that, between questions of fact and questions of law, there is
a third category involving discretion, the exercise of which presupposes the
existence of certain primary facts and of certain rules of law but which leaves an
element of discretion in the public authority on the category into which a
particular matter will be placed. The decision of the public authority may be
open to challenge if it has erred on the primMy facts or on the law to be
npplted but if no such error bas been made it bas a relatively free discretion in
reaching its decision. 5 •
42. Even where a particular question is classified as one of fact, the courts
may still find error of law where the public authority is limited to acting on the
evidence before it and may -n ot act on other information even that drawn from
its own specialized knowledge. In these circumstance, an error of law arises
where the public authority's findings was based upon a view of the facts which
(in the opmion of the reviewing court) could not reasonably be entertained.al>
In a similar way, other factors muy lend to an error of law, for example, a failure
to take into account all relevant considerations or a taking into account of
irrelevant considerations, a misunderstanding of the nature of the power, and,
where the rules of evidence apply, improper admission or rejection of evidence.
FAR.URE TO TAKE OFFICIAL ACTIONS

43. Where a _power is vested in a public authority, it is sometimes accompanied by a duty on the part of the authority to exercise the _power. This
concept of duty is not simple. In some cases, there may be a duty which obliges
a public authority, if specified circumstances exist, to perform a particular act.
In other case, there may be a duty, if specified circumstances exist, to consider
what action, if any, will be taken out of a number pf possible alternative actions.
Examples of the former cases are: a public authority may be compelled to issue
a licence,56 to stale a case for the opinion of a , uperior court,57 assess the value
50 See par. 46 of the Report.
51 See pars 21 and 22 of this Annexure.
52 Braceglrdle v. Oxle)' [1947) K.8. 349, at 358, per Denning 1.
s a See, for example, the conflict of judicial opinion in Fed,ra/ Commbsionu of Ttuat/on v.
Broken Hill South l.ld (1941) 65 C.LR. 150, at 154, 155 and 159.
54 This approach is well illustrated by the attitude of the Court of Appeal in England to
t.be classific:itaon of employees under the 9tandard Industrial Classification provided under the
U.K. Selecti.-., Employment l'aymcnts Act 1966: See C. Maurice & Co. Ltd v. Mlnl,ter ;,r·
L abour {1968] 2 All E.R. 1030; and Esso Prtrolrnm Co. Lim/led Y, Mlnutry of Labour (1969
I Q.B, 98.
55 E.g., Edwards (Inspector of Taus) v. Bairstow [1956} A.C. 14.
56 R. v. Mahony; E,: parte Johnson (1931 l 46 C.L.R. 131.
57 E:r parte Gtrenwell; Re Williams '{1963) 81 W.N. (Pt 1) (N.S.W.) 39.
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of imported goods,sa or to give effect to a planning approval59 In the other cases,
a public authority may be subject to a duty to consider whether to take some
official action, but, having ordered it to do so, a court cannot direct what particular action it is to take. There is a "ministerial" duty to embark upon a
function but having done so, the public authority has a discretion as to subsequent action.
· 44. The courts hold that there has been a failure to take official action
either where there has been a failure by total refusal or where there has been a
purported action on grounds which are, in law, unjustifiable. In regard to an
unjustifiable purported official action, it is difficult to enumerate the factors
which may have a vitiating effect. "Discretion" means something to be "done
according to the rules of reason and justice, not according to private opinion ...
according to law, and not humour. It is to be, not arbitrary, vague, and fanciful,
but )egll) and rcgular".60 The public authority must take into account relevant
factors a.ml dhn:pard irrelevant factors;61 it must determine the question submitted
to it anti not some other question;62 it must not delegate its function;63 and so on.
Vom ANO VOIDABLE

45. It is convenient to consider here whether an official action in respect
of which review has been granted is void or merely voidable.
·.· 46. In natural justice cases, the courts have held that breach of the bias rule
renders an official action merely voidable and not void, with the result that such
a breach is not regarded as jurisdictional error. In regard to the requirement of a
fair bearing, however, there is substantial conflict. Writers are in conflict and
it is easy to produce, from different contexts, decided cases which support either
view. The earlier cases rarely considered the question and one must draw from
the nature of the remedy afforded inferi:nces on whether the challenged action was
regarded as void or voidable. Tbll!I cases are common in which remedies, e.g.,
damages in tort, were granted on the tacit assumption of voidness and, occasionally, on the express finding of voidness. On the other hand, mandamus and
declaratory judgments have been refused on the basis that official actions affected
by· breach of the rules of natural justice are voidable only.
47. The distinction between voidness and voidability involves more than
m"atters of terminology. On the one hand, there are those who say that the
con~t of ''voidability" h as no useful place in administrative law and an official
action of a public authority must be dihcr ''void'' (or "null") or "valid". Those
who adopt this view appear, .however, to consider that a "void" official action
.has consequences if people and public authorities conduct themselves in accordance with it, without challenging or ignoring it. These consequences are, at the
outset, consequences of fact (that is, conduct) but may harden into consequences
_o f law if, through lapse of time or for any other reason, the appropriate legal
remedies are lost. On the other hand, there are those who say that, in many
cases, an official action of a public authority may be valid in its inception and
have legal consequences but still be "voidable" if appropriate proceedin~, arl!
taken to secure avoidance-with lhe result, if the proceedings are successful, that
not only the official action but also those legal consequences arc rendered void.
The practical effects of the two views differ. If an official action of a public
authority is void, its voidness may be raised in any proceedings in any court
and even in the absence of court proceedings. If the official action is voidable,
two questions must be asked. First, how may it be avoided? Secondly, may the
right to avoid be lost- for cxnmple, by undue delay, by the possibility of prejudicing the rights of third partie-~, and so on?
48. In Ridge v. Baldwfri,64 the House of Lords examined the problem of
,voidness versus voidability in connection with the "natural justice" requirement of
a fair bearing. Lord Reid and Lord Hodson considered that failure to give a
58 R. v. Comptroller-General of Cwtom,; Ex par/e Woolworth.< Ltd '(193S) S3 C.LR. 308.
59 Ex parte Utile; In r, Council of Mrmlcipa//1, of Fairfield (1962) 80 W.N. (N.S.W.)
93; R. v. City of Preston; E,: part, Sandrinllham Dri>-e-/n Theatre Ply Ltd [19651 V.ll. 10.
60 Sharpe v. Wakefield (1891] A .C. 113, at 179, per Lord Halsbury.
81 lug. v. Vestry of St Pancrm (1890) 24 Q.BD. 371, per Esber M.R. at 377.
6Z E.g., Board of Educarton v. Rice l19ll) A.C. 179, at 182.
63 E.1., Barnard v. National Dock Labour Board [1953) 2 Q.B. 18; Vine v. National
"D<lck Labour Board (1957) A.C. 411B.
64 (19641 A.C. 40.
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fair hearing rendered an official action of a public authority void. Lord Evershcd
and Lord Devlin considered that such a failure resulted in the official action
being voidable, while Lord Morris thought the word voidable was "apposite".
In later decisions of the House of Lords there have been dicta in favour of
voidness.65 In Anisminic Ltd v. Foreign Compensation Commission,&& the House
of Lords decided that a decision of the Commission was void, but on grounds
not related to the requirement of fair hearing. Moreover, several members of
the House regarded the grounds of voidness as bein~ extensive and including bad
faith, lack of power, defect of natural justice, decision of a question other than
the question submitted to the public authority, failure to take into account
relevant circumstances and taking into acoount irrelevant circumstances.
49. By contrast, the Privy Council took the view in Durayappah v. Fern•
ando&1 that defect of natural justice resulted in voidability, not voidness. There
arc also conflicts of opinion and differing dicta in Australian cases.63

SO. At present, therefore, the case law is inconclusive on an issue of practical
importance. An official action which is void ( or a "nullity") is of no effect
in law: no proceedings are necessary to overcome it, an order in the nature of
mandamus (where appropriate) is available against the public authority to direct
it to deal with the matter "according to law'' and the voidness may be set up in
collateral proceedings. Even clauses expressly excluding judicial review (privative
clauses) do not protect void or null official action (see paras 8~8 of this
Anr.exure). On the other hand, if an official action is voidable, it may remain
valid and effective until avoided by an appropriate order of a competent court.
Further, the right to avoid may be lost-by lapse of time or for other reasons
relating to the discretion of the court.
COMMENTS ON GROUNDS OF

REvraw

51. The principle upon which the superior courts will review the official
actions of public authorities cannot be so stated that the result of their application
to a given official action can be readily predicted. They leave considerable discretion to the superior courts. But in advance of actual decisions by those courts,
both persons aggrieved by official actions and public authorities must have doubts
as to the applicability of any ground of review to any given situation. For

exampl~

(1) There are no criteria by reference to which it can be s:ild that a
particular P.ublic authority is bound by the rules of noturnt justice;
and:, even if it is so bound, the content of the concept of fairness is
fteXJole and varies ac:eordins to the nature of the pubhc authority and
the circumstances in which It operates from time to time.
(2) When dealing with a challenge to an official action based upon the
broad doctrine of ultra vires, the courts can extend or limit the scope
of review according to how they are prepared to interpret the relevant
power to act. A discretion which, on the terms of n statute, appears
to be wide and unlimited, can be limited, unprtdictably, by the
spelling out of limitations based upon factors , udl as we have menuoned in paras 15-20 of this Annexure. Lil::swige, the courts can de-crease or increase the impact of judicial control for jurisdictional
error by, as a matter of interpretation, narrowing or broadening
matters relevant to the existence of jurisdiction. In this context the
superior courts show differences of attitude according to the status of
the public authority concerned, the type of error involved, the
distinction between substance and J?rocedure, where relevant, the
weight of evidence and the admissibility or rejection of evidence, and
so on.
65 E .1., Royal Governmenl of Gruce v. Brbtlon Pr/.Jon Go,·emo, (19691 3 All E.R. 1317,
661196912 A.C. 147.
6711967 2 A.C. 337.
es B.g., Poznwr v. Collector for lnter-State ~stUute Pwr10M (Yktorla) (1946) 74 C.LJL
461; BDnb v. Tran.,por, Regulation Board ·(Yu:torla) (1968) 119 C.L.R. 222, at 239: R. v.
Chairman of Gen"al St!.ll/ons at Honullon; Ez parte Att"by 11959) V.R. 800; R. v. WU/ aNI
Toon; Ez par1e JIIJona [19601 Qd.R. 123: Ex parte Nor1hrrn River• Rut/le Pty Ltd; R• era,,,
(1965) 82 W.N. (Pt l) (N.9.W,) 514.
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( 3) Where a distinction between law and facl is relevant for the purposl:l$
of review the superior courts have considetablc discretion. If, to a
c:ourt, review appears dc:,irnblc, reasons and authority can readily be
found to support a finding that error of law is involved. U, to a
court, review appears Lo be undesirable, reasons and authority can
be found, as readily, to 1upport a finding that only a question of
fact is involvcd,69
(4} Where failure by a public authority to take an official action is

in

issue, there is uncertainty both as to the relevant principles to be
applied and as to the application of those principles. Variatioa in the
application of principles occurs according to the status and type of
the public authority concerned, the relevant statute and the surrounding circumstances.
THE REMEDIES AVAILABLE ON REVIEW

S2. We consider the redress which may be sought against a public authority
under the following headings( 1) A direction that a public authority sball tab an official action.
(2) The prevention of further action where a public authority has commenced to take action.
(3) A consideration by a superior court of the quashin& of an official
action of a public authonty.
(4) The making of a declaration as to the legal validity of an official
action of a public authority.
A OUU!CTION THAT A PUBLIC AUTHORITY SHALL TAD AN OFFICIAL ACTION

S3. At common law, the writ of mandamus originated as a means by which
the Crown might order ao official to carry out his duties. Under present law,
an order in the nature of mandamus may be granted to direct the doing of any
act lying within the powers of a public authority and amounting to a public duty.
As we have previously indicated (par. 43 of this Anncxure), an order in the
nature of mandamus may be sought against a public authority to direct the
authority to take a particular official action or, where it has a duty to do so,
to entertain an appUcDtion where an applicant seeks the exercise of a discretion
by the public authority. The law requires the existence of a public duty but it
is n_ot essential that lhut duty be one imposed by or under statute. Generally,
the orde r will not be available unless the Conrt is prepared to hold that the duty
is Mpublic" in natur~for example, the remedy is not available in respect of a
private arbitrator.70 And even if a public duty does exist, it must be owed to the
applicant. Thus a Minister for Education may have a duty io regard to the
coodocl of the State education system yet it may not be owed to and enforceable
by any individual parent in respect of that parent's cbild.71 The object of the
duty may be not only the doing of an act which operates of its own force but
also the Jiving of advice or the making of a recommendation which requires
confirmation or further action to put it into operation.n
54. The remedies originating io equity include the injunction, directing the
doing of or refraining from acts, and the declaration, which merely declares the
law and has no compulsive effect. Injunctions arc of two types: prohibitory
(forbidding an action) and mandatory (ordering the doing of an action or the
restoration of a position interfered with by unlawful action).
69 See par. 40 of 1h15 Anrumue.

70 R. v. National Joint Council for the Craft of Dental Tuhr1/clmu (Dlspute1 Commttt,e);
E1t r,art, Neale 119531 l Q.B. Ti\!.
·
'fl Ex parts Cornford; re M /11lmr Jar Ed&u:allan (1962] S.Jt, (N.S.W,) 220.
72 Banlu v. Tr0&port Rt1uJ01/or1 Board (Vlt:l<>ria) (1968) 119 C.L.R. 222, aotu11 pp.
l4l-242; Brmln1ham-Moor, v. S1 Leonartb Munldpall/V <19691 121 C.L IL !IOII.
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55. An injuoctioo is available to prevent official actioos of a public authority
either" where .the private rights of a person are directly infringed or tbreateoed
or whc:re o private persoo suffers or may suffer special damage, over and above
that suffered by the public at large. Where the private rl@hts of a persoo are
involved in circumstaoces where injunctioo could b e obuilned against another
private citizen, the same relief will generally be nV11Ilable against a public
authority. But where a public right is involved a member of the public may
seek injunctive relief only where he shows that, although there is no interference
with a private right of bis, be nevertheless will suffer special damage ·peculiar
to himself.78
56. In cases where what has just been said does not apply, a private person
cannot sue alone. The Attorney General may, however, always seek ao injunction
and the private person who cannot sue alone may "move" the Attorney General
to seek relief 1>n h is behalf. The Attorney Geoeral has a discretioo whether
he will permit hrs name to be used io this fashion. The courts are more williog
to gmnt an injunction at the suit of the Attorney General than at the suit of a
privute person because the Attorney General is regarded as having a special
function of .Protecting both the J?!1blic at large and the government against
Improper action by public authorities.
57. The test of a "public right" is whether the right is enjoyed by the public
at large or a considerable number of them-for example, matters related to public
health, comfort, safety, orderly arrangement of cities and towns, and like
matters.74 It is not possible to list such matters exhaustively and each new case
will be dealt with by the courts on its merits.
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COMMENCED TO TAKE AC"llON

58. Where a public authority has commenced to take some official action,
the remedies available to a person are the remedies derived from the common
law writ of prohibition and the equitable remedy of prohibitory injunction.

59. The writ of prohibition was an order to an inferior court not to enter
upon, or not to cootinue with, the hearing of a matter in which it bad· no
jurisdiction, or not to carry into effect a decision which the court bad reached in
such a matter. lo its later development, the writ was used to control bodies
which were not courts in the ordinary sense but were regarded as sufficiently
like courts. For convenience, we use the words "inferior court" as including such
bodies. If the inferior court had already reached a decision, the writ of certiorari
lay to bring up the record of the proceedings for review. The rules as to the
bodies to which prohibition and certiorari lie are closeli: umilar but we limit
our remarks here to those particularly relevant to proht"billon.
60. A prohibitory remedy may be sought, no matter how early in the
proceedings below, where it is manifest that the iof~rior court is about to embark
upon a matter which, by law, cannot be within its jurisdiction or power~for
example, where the public authority has jurisdiction to deal with rents of dwelling
houses and it proposes to deal with rents of business premises. However, if there
is dispute as to whether the premises are a dwelling house or bu~ness premises,
prohibitory relief wi]] rarely be granted until it is known what decision is reached
below on the disputed issue.
61. U the inferior court has ceased to have any further functions to carry
out, it is too late for prohibitory relief and some other kind of relief must be
sought. The public authorities which may be controlled by prohibitory relief,
and the grounds UPon which the relief may be sought, appear to be common to
this kind of relief and to remedies in the nature of certiorari. These matters
are dealt with in par. 64 of this Annexure.
78 See, c.1,, de Smith, Judicial Rn;/,w of A.dmlnulrallv, Action. 211d ed. (1968), 466 if.;
e,tca, "'Th• In/unction In Public Law" (1953) Univr. or Q.L.J. 114, at 130.
74 Sec, e.g., Copney T, K11-rln11-tal Corporadoa (1.963) 114 C.L.R. 582, at 60S.
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62. Prohl"bitory injunction, of equitable ongin, may be used to prewnt a
public authority from proceeding Witb an official action wblcb it has commenced, or proposes to commence. The difference in availability of the relief
founded on the common law writ of prohibition and the 11vnil.ibili1y of the
equitable remedy in the nature of injunction related more to the na ture of the
bodies to which the remedies could be applied than to the principles upon which
an official action might be reviewed. Both prohibitory relief and injunction are,
in proper circumstances, available in respect of official actions of judicial or
quasi-judicial bodies. Prohibitory relief is limited to bodies of this nature;
injunction is subject to no such limitation. Further, prob.J"bitory relief is available
only against the judicial or quasi-judicial body or the opposing party before that
body; injunction is also available against other persons, including officials of
the public authority charged with the carrying out of any order made by the
judicial or quasi-judicial body.
A

CONSIDERATION BY A SUPEJUOll CoUllT OF THB QUASHING OF AN 0FFIClAL

AcnoN OF A PUBLIC AuraoBITY

63. Apart from statute, the only remedy available for the actual "quashing''
or vacating of an official action is an order in the nature of certiorari. Quashing
is available in re~ct only of the dechdons of public authorities regarded as
"judicial" or "quasi-judicial''. This extends beyond courts in any stTict serue. A
classic statement of the availability of certiorari (and of prohibition) was made
by Atkin, L. I., in R. v. Elmricity Commls.rioners7S_
"Wherever any body of persons having legal authority to determine questions affecting the nghts of subjects, and having the duty to ;ict judicially,
act in excess of their legal authority, they are subject to the controlling
jurisdiction of the King's Bench Division exercised in these writs."

At ljrst, this dictum was regarded as laying down strictly analytical criteria
-"legal authority", "affecting rights" and "a duty to act judicially". More recent
decisions have regarded the dictum as expressing a general approach rather than
analytical criteria. Past decisions are now regarded as mainly illwtrative and
the modern attitude tends to be that, if a public authority must act "fairly",
the remedy by way of quashing will be available.
64. The grounds upon which an order of an inferior judicial or quasijudicial public authority may be quashed arc(a) jurisdictional error (see pars 21-23 of this annexurc);
(b} denial of natural justice (see pars 24-39 of this annexure) ;
(c} error of law (see pars 40-42 of this annexure) appearing "on the
face of the record".
65. Special problems arise in regard to challenge for error of law because
quashing, as developed under the wdt of certiorari, is not available in respect of
all errors of law made by a public authority. Such an error can be challenged in
only two situations: first, where the error of law goes to jurisdiction; and secondly,
where the error of law appears "on the face of the record" made by the public
authority. Review is not available for any error of law which is within jurisdiction and does not appear on the face of the record.
66. In the context of modern case-law, it is difficult to determine what ii
meant by ''the record". The legislation setting up a public authority rarely contains relevant provisions. It has been said that the record comprises the documents initiating any proceedings, the pleadings, if any, and the adjudication
but not the evidence before the public authority or its reason unless the public
_nulhority chooses to incorporate them in a recor<l. 76 It has been said too that a
7ft {1924) l K.B. 171 at 205.
78 R. -,. Norrltumbnland Comperuallon Appral Trlbw,al; EJ< parte Shaw )1952) l K.B, 338,
at 352, per Denning L. J.

public authority may throw a matter open to review by choosing to incorporate
in the written statement of its proceedings material which would normally not be
incorporated.77 On the other hand, it has been said that material will not form
part of the re<:ord unless the public authority is obliged by law to include the
material concerned.78

THI!. MAKINO OF A DECLARATION AS TO 11IE l.EoAL

V AUDilY OF AN OFFICIAL

ACTION OF A PUBLIC AUTHORITY

67. The flexibility and lack of technicality in the remedy of declaratory
judgment (with or without injunction) has led to a great increase in its use as
a remedy in administrative law. The Supreme Court Act, 1970, provides-"No proceedings shall be open to objection on the ground that a merely
declaratory judgment or order is sought thereby and the Court may make
binding declarations of right whether any consequential relief is or could
be claimed or not'' (s. 75}.
This section makes declaratory relief available throughout the Supreme
Court.
68. The grant of declaratory relief lies in the Court's discretion but of recent
years the courts have shown increasing willingness to grant the relief. Thus, it
bas been used in relation to the decisions of statutory tribunals, the validity
of official actions of public authorities, and the existence of duties imposed upon
such authorities. It can be used too by a public authority when it seeks, as
plaintiff, to set at rest doubts about the extent of its own powers.
69. It can be argued that the lack of coercive force in a declaratory
judgment is a disadvantage but we accept that a public authority will not disregard 1111 authoritative declaration as to its powers and duties. Moreover, in
many insb>nces, an injunction or an order in the nature of mandamus will be
available by way of coercive ancillary relief.
70. We mention two possible limitations on . the use of declaratory
judgments··
( 1) The court requires ibat · there be a real dispute between the parties.

Although this requirement may be an aspect of the court's discretion
to grant relief (see pars 79- 85 of this annexure ) it is relevant in
the present context. In some instances the absence of a justiciable
dispute arises because the plaintiff bas no locus standi but tho
requirement mentioned here appear~ · to be independent. There must
be "a real and not a fictitious or academic question"79 and the
court will not give what, in substance, are m erely advisory
opinions.so
(2) It may be that the court will not declare that a public authority bas
made an error of law if the error does not go to jurisdiction: a
declaration b as no compulsive force and if the error is within
jurisdiction the result of making a declaration could be a conflict
between the decision of the Superior Court and the decision of the
public authority.et
77 R. v. Nat Bell Liquors, L lmill!d [19221 2 A.C. 128, at 155, per Lord Sumner.

78 For example, R. v. The DWrict Corm of The Northern Dls1r/c1 nl The Stau of

Q11u11.••

llwl: C.. parte Thompson (1968) ll8 C.L.R. 488, at 496 per McTiernan J. Sembk, per
1,11md<J1 J , at 501.
71l llw,lan Comm,rclal and lndwtri"I Bank v. BrltLrh Bank for For,lrn Trade, 'Limited
(1921) 2 A.C. 438, at 452.
80 For example, Kitto 1. In The Awtralian Boot Trade Employeu' Federal/on v. TM
Commonwealth of A w tralia (195'4) 90 C .L.R. 24, at 50, referrin1 to the danger of attcmptin1
to lntc11>ret a statute "in U,e air" .
81 P11nton v. Ministry oJ P~nslons and National lnsurOM~ (No. 2) [19~1 1 W.L.R. 226.
at 231, per Sellen LI.
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WHO MAY APPLY FOR REVIEW
7 l. Whatever remedy is sought, the applicant mwt !how at the outset that

he is entitled to apply-that he has the requisite locUI standi or standing. It is
often difficult to determine whether a plaintiff is rduscd relief by a court because

he has no standing or because, in the exercise of its discretion, the court takes
the view that relief should not be granted. We coru.lder here the rules relating
to standing and we consider the rules relating to discretion in pan 79-85 of
this annexure.
72. Standing raises two confticting matters of public policy: the first is the
desirability of settling any unresolved dispute; the second is the policy of
discouraging intermeddling. Toe conflict could be resolved by giving standing
to everyone in all cases and by the court, in the exercise o[ il.5 dl~cretion, refusing
relief where the applicant is regarded as an offlciow inte1::mi:.ddtcr. The law bas,
however, not adopted this simple approach. Moreover, Llilicnml judicial attitudes
have developed to each available remedy.

73. In cases involving mandamus, it has been asserted, at one extreme,
that. the courts may, in their discretion, grant the remedy to any member of the
public. At the other extreme, it has been held that an applicant may not obtain
I.be wnedy unless he has a "legal specific right" to cnforce.82 Even adoptinJ
the latter test, the courts have tended to treat "lcpl right" as including a
substantial personal interest notwithstanding the lack of an enforceable leaal right.
74. Different rules have developed as to prohibition and certiorari and
thei;c rules differ even as between prohib1tion and certiorari. As to prohibition.
if a juriaclictional defect is apparent on the face of the challenged proceedinp
the remedy may be sought not only by e party but also by a complete stran&er.
If the. defect is not so apparent,· the court has a discretion and will refuse an
application by a stranger in the absence of a very strong case. As to certiorart,
the courts require that the applicant shall be "aggrieved" by the cha.llcnged
decision but have applied liberal tests as to what "aggrieved" means. Thus the
remedy bas been granted not only to a party but also to any other person who
can show that his ris.hu have been infringed or that a substantial interest of
his had been prejudiced.113 But in 1967, the Privy Council cast doubt on the
liberal view as to stt10ding.84
75. As to the remedies of equitable origin, the rules relating to standing
appear to depend in part on whether the remedy sought is injunction or declaration. Toe rules tend to be more strict in regard to injunction than in regard to
declaration. Perhaps this is explained in part by the fact that the extensive use
of declaration in administrative law cases is a relatively recent development and
the matter of standing is therefore less restricted by earlier decisions of the courts.
76. As to injunction, the Attorney-General may apply as of right to restrain
unlawful acts by public authorities or to force them to carry out duties; but the
Attorney-General's. standing does not eliminate the court's discretion whether
to grant or not to grant the remedy. By con.tnL!t, 1> private person can seek an
injnnction against a public authority only where there is interference with some
right of his own: or where, although no private right is thus involved, an interference with a public right causes special damage peculiar to him.as
12 R. v. nu Gumduuu of ,,.. uwulumt Unwn [18971 1 Q.B. 498.
83 See, ct.1., R. "• The Jrut/1:a r,/ Simry (1810) L.IL 5 Q.B. 4<i6 (land owner l.a.convenlena:d by d01lng of public road); R. T. Hmtlon R.D.C.; Ju pllrte Chorl,y (19331 2 K.B.
696 (land owner affected by planniDa ~rmialon In respect of oeJahboudDs laad); R. Y.
Public Yeh/1:lu Llt:,rulng Appeal Trlbunal; Ex part, G,ay'1 T,a,uport Pty Ltd '(1968-Tu.
Supreme Coun-not yet reported) .
84 Durayappoh v, Fernando 119671 2 A.C. 337. at 3!12-353.
S5 Boye, v. Poddlntlon Borourh Council 119031 1 Ch. 109. See pans SS-57.
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77. As to declaration, it may be that the pltilntiff need show only that he

is "peculiarly affected" and it seems that this 11b= will generally be inter-

preted to give standing on a broader basis than in the case of injunction. "If
a substantial question exists which one person has a real interest to raise, and the
other ID oppose, then the court has a discretion to resolve it by a declaration;
which it will exercise if there is good reason for so doing".86 In New South
Wales standing is usually granted liberally but sometimes a strict view, in the
exercise of the court's discretion, is taken of the existence of an appropriate
alternative remedy.87

THE DISCRETION OF THE REVIEWING COURT
78. Broadly stated, no matter which remedy is sought the court has a
d"IScretioo to grant or refuse it. But, as in the case of standing, it is necessary
to consider the rules which have developed in relation to each remedy.
19. H there is no other specific remedy available, the court will generally
grant mandamus. It will not do so, however, where there is another remedy
JW less convenient, beneficial and effective.88 The court will take into account
such matters as the conduct of the applicam, delay on his part, improper motives
and the futility of the remedy if granted.
·
80. As to prohibition, there appears to be no discretion where there is a
patent defect of · jurisdiction. · In all other cases, and as to certiararf generally
there is a discretion,89 In exercising its discretion, the court will poy rega~d
to such matters as acquiescence; unreasonable delay; and other conduct disentitling the applicant. The existence of an alternative reme~y is ul!Q relevant.
If jurisdictional error is involved, an official action of a public :mthority. is a
nnlli1y and the withholding of prohibition or certiorari will not preveut ttie
applicant from raising that nullity in other proceedings.

81. As in the case of standing, the rules relating to discretion in the ·grant
of the equitable remedies appear to differ in their strictness in relation to injun~
tion and io relatio n to declaration.
· ·

82. As to injunction, a distinction must. be made between applications made
by.the Attorney-General, of his own motion or at the relation of a private person,
and applications made by a private person. On the application of the AttorneyGeneral, an injunction will apparently be refused only in exceptional circumstances. On the application of a private person, the attitude of the court is more
strict. The courts have, over many years, laid down, in general tenns, a
number of factors to be taken into account : for example, triviality, unlikelihood
of repetition of unlawful action, the existence of another remedy, adequacy of
damages as a remedy, the undertaking by the defendant not lo continue or
repeat his conduct and impossibility of performance of the act di,ected . · The
general grounds upon which a court of equity will exercise its discretion are
also applicable: be who comes to equity must come with clean hands; he who
seeks equity must do equity; undue delay defeats equities; and so on.
88 Pyx Granite Co. Lid v. Mini.stet of Housing and Local Go1·ernmen/ [1958) 1 Q .B. S54 al
57 I , per Lord Denning.
87 Sec particularly the judpient af Mason J .A. in Sa/mar Ho/dln1J Pt>· Ltd v. Hornsby
Shire Council (19711 I N.S.W.L.R. 192, at 203-204. Contrast the possibly more liberal· view
adopted by St=t J . in Sutherland Shire Council v, Leyendt!kkers 119"/0J I N.S.W.R, JS6, o:
365
In re Barlow. Rer:/or of Ewhurst (1861) JO L.J.Q.B. 271; E,: parti, Mulkn; R• Wl1k1
119701 2 N.S.W.R. 291.
.
89 See e.)'i., Honnery v. Smfth (1957) 57 S.R. '(N.S,W . \ S9~: Er ,,,rrle Wurth: Re T ully
(1954) 55 S.R. (N.S.W.) 47; E,: parte Thomtu; . Re Arnold 11966] 2 N.S.W.R. 197; E,: part,
Hoban: Re Do,·ey (N.S.W. Court or Appeal, 28th February, 1972, not yet reported) .
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83. As to declaration, the factors mentioned in relation to injunction are
relevant but the present tendency seems to be to exercise the court's discretion
in. a more liberal fashion. Perhaps, as noted in par. 76, this is so because the
discretion is less confined by long standing case law. Thus the existence of an
alternative remedy is relevant but there are some recent New South Wales
decisions 90 where factors of convenience have been taken into account as
justifying the grant of a declaration even where there is a well-settled alternative
n:nmJy. 1n hngland, it has been said that the availability of declaration is not
to be whittled down except by clear words.91
84. One more factor requires specific mention: a declaration will not be
awarded as an interim measure in the same way that an interlocutory injunction
may be used, the view being taken that a declaration is a final statement as to the
rights of the parties.

PRIVATIVE CLAUSES
85. "Privative clauses"92 take a variety of forms such as a provmon that
"the decision" or "the determination" of the public authority shall be final, or
shall not be called in question in any court, or shall not be subject to control
by the prerogative writs. This phraseology is open to the interpretation that jt
is only an official action which is within jurisdiction, or is otherwise not void
or a -nullity, which is protected. H an official action of a public authority is a
nullity, there is, in law, nothing for the privative clause to protect and the question
of nullity can be raised in review proceedings or in collateral proceedings.~3

86. Not only have privative clauses been given a restricted interpretation
but, more recently, their existence seems to have been partly productive of
judicial extension of the grounds upon which official actions may be held to be
void.
·
87. It is possible thnt privative clauses are given a wider effect in Australia
than in England. While the High Court has consistently held that a privative
clause cannot el.imiruite the review jurisdiction vested in the High Court by s.
7:S (v) of the Commonwealth Constitution, it has tended in other matters to
give -such clauses the wide effect of excluding judicial review where there has
been a bona fide attempt to exercise a power in a maUer relating to the subject
dealt with by the relevant legislation.!14
·
CONCLUSION
88. ·T he law relating to judicial review has developed, not according to any
general theory, but by empirical consideration of particular problems and types
· of problems. For this reason, the existence of defects in that law is not surprising.
But now that the procedural law bas been reformed (see pars 4-6 of this
annexure) the substantive law should develop more freely. In particular, prospects
of development are provided by the Anisminic case.9 S There the House of Lords
extended the concept of error of law which goes to jurisdiction. Lord Diplock
says:
90 See cases cited in footnote 87.
91 Pyx Grtmite Co. Ltd v. MiniSltr o/ E/o win,r and Local Government 119601 A.C. 260,
at 286, per Viscount Simonds.
92 See paras 48-~1 of the ~eporl.
93 A recent statement of thls view may be found in Ani.sminic Ltd v. Foreign Compensarlon Commission (19691 2 A.C. 147,
9• R. v. Mu"a)•; E>: paTte Proctor, (1949) 77 C.L.R. 387, at 398, per Dixon J,; see also
R. v. The Commonwealth &nt Controller; Ex parte N ational Mutual Lilt Association o/
Australtuia Ltd "(1947) C.L.R. 361, at 369, per Latham C.J. and Dixon J,; R. v . Th~ Melflbers
o/ TIie Cenr,-al Sugar Cane Prices Board; Ex part, The Maryborou11h Su11ar Fa,;toT)! Lim/led
([9S9) 101 C.L.R. 246; The Coal MiMr'S' lnduslrf4J Union of Warkn.r of Western Australia v.
Anm/11affllJUd Coll/eri,s of Western Australia Limlt,d (1960) 104 C.L.R, 437.
Uo 11969) 2 A.C. 147.
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"This extended concept . • . has great potentialities. It can be
expressed in a number of different ways such as: that the decision-maker
took into consideration m atters which he ought not to have taken into
consideration or failed to take into consideration matters which be should
have taken into consideration, or, more tersely, that be asked himself the
wrong question.
''These formulations have the advantage not only of avoiding technical
diltioctions between what is the 'record' which the court may examine
for the purpose of detecting errors of law, but also of escaping from the
familiar dichotomy between questions of law and questions of fact which,
though adequate to embrace the issues which arise in most decisions
whicll the legislature had confided to special administrative tribunals,
does not comprehend another kind of question which is ultimately determinative of many administrative decisions once the law bas been correctly
applied and the facts accurately ascertained by the decision-maker.
"This kind of question, sometimes described as a question of policy or
as a matter of discretion for the decision-maker, leaves to him a choice of
answers. In the comparatively narrow form of the d1scrcl100My powers
of the judge in making interlocutory orders or granting altemnHvc remedies
such as injunctions or damages, appellate courts are accustomed to dculing
with questions of this kind in the course of ordinary civil and criminal
litigation. There is thus an existing technique which cun be developed
to control the exercise by an administrative authorily of a choice of
permissible answers to a question which he has to decide."116
One commentator says:
"Jt can be argued, then, that the decision in Anisminic has not only
encouraged a more rational approach to jurisdictional review but has a19'l
done much to provide an all-purpose remedy which our administrative
Jaw at present so sorely lacks. The case is, of course, notable for other
reasons. There is Ute careful and comprehensive consideration of the
effect of preclusive cln~s on the courts' jurisdiction and the decision that
such clauses are unable to protect decisions and actions which are made
without jurisdiction. There is the clear suspicion of the alleged distinction between 'void' and 'voidable' decisions. And there is the welcome
repudiation· of the view expressed in the Court of Appeal that the ForeiJrD
Compensation Commission would have been wiser not to have given
reasons for its decision. There is the express inclusion by Lords Reid
and Pearce of the breach of either principle of natural justice in the
category of jurisdictional error."97
But we an: mindful of Professor Wade's comment: "In one case an important
general principle is proclaimed in the widest terms, in another, it is tossed aside in
favour of minor technicalities."llB It is too early to judge the impa~ of
Anisminic and, in our view, legislative intervention in the field of judicial review
is presently undesirable.

H lullkllll Control, Current Lepl Problem, 1971, pp. 13-14.
97 Gould. "A ni.lmlnlc and lurudtcllonol Rniew" (1970) Public Law 358 at 370-371.
118 Seo paraeraph 23 of our Report,

ANNEXlJREFl
OMBUDSMAN IN OTHER PLACES
1. National Ombudsman:

Denmark
Finland
Great Britain
Ireland
Guyana
Israel

and

Northern

2. Milirary Ombudsman:
Norway

Mauritius
New Zealand
Norway
Sweden
Tanzania

West Germany

3. Provinces of Canada:

Alberta
New· Brunswick.

Quebec

Manitoba-enabling
enacted

legislation

4. States of rhe United States of America:
Hawaii

Oregon

Nebraska-enabling

legislation

enacted

S. States of the United States of America in which legislation has been, introduced
· or L, pending:
·
•
·
. •·

Alaska

Arkansas

Arizona
California
Connecticut
Delaware
Georgia
Iowa

Kanlll!.1

Maryland
Minnesota

Nevada
New Jersey
New York
New Mexico
Rhode Island
Texas
Washington
West Virginia

W°JSconsin

Wyoming

6. Ombud1man legislation under con.sideration or an Ombudsman in courtt o/

being ,elected:

Bdsium

Fiji
Ghana

Hong Kong
India

Eire

Jamaica

The Netherlands
Trinidad
Uganda

1. Ombud1man-like officials, that is, officials who deal with specific complainta
from members of the public against governmental action but who do not have
the characteristic features mentioned in par. 2 of our report:
Greece
Sudan
Indonesia
Republic of Vietnam
Iran
Nationalist Republic of China
8. Ombudsman or Ombudsman-like proposals rejected:

Iceland

Malaysia

1 The maerial In this Annuure .la taken from a Report made, In April, 1971, by lbl
Ombud&man Commin.... of the American Bar Alloclatian-
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ANNEXUREG
"I1IE PARLIAMENTARY COMMISSIONER" IN NEW ZEALAND, THE
UNITED KINGDOM AND WESTERN AUSTRALIA
1. The schedule to this annexure sets out the Acts relating to Parliamentary
Commissioners in·
New ZeaJand (the Parliamentary Commissioner (Ombudsman) Act, 1962).
The United Kingdom (the Parliamentary Commissioner Act 1967).
Western Australia (the Parliamentary Commissioner Act, 1971).

2. Here we compare the main provisions of the Acts referred to.
APPOINTMENT
3. In the United Kingdom Act (s. 1 (2)) and the Western AustraJian Act
S (2) ) , provision is made for the appointment by the Crown. The New
, z.ealand Act (s. 2 (2)) more closely associates appointment with the notion of
\ resporw"bilil)' 10 Parliament by providing that the appointment shall be by the
'Governor-Ocneral on the recommendation of the House of Representatives.
,

~ (s.

STATUS AND QUALIFICATIONS FOR EMPLOYMENT
4. Both the New Zealand Act (s. 2 (3)) and the Western Australian Act
(s. 10) make it clear that the Parliamentary Commissioner is not a public servant
but an independent officer. In New Zealand, that officer is not covered even
by the public service superannuation provisions (s. 2 (3)) though the opposite
is the case in Western Australia {s. 10 (2)). In the United Kingdom, there are
no comparable provisions.
5. The legislation in all three countries contains provisions cmmring independence. In New Zealand, the Comminloncr mny not be a member of Po.rlinment
and may not, without the opproVILI of i:hc l'rime Minister, hold any offko of trust
or profit or engage in nny olhec oc~doo for reward (s. 3). The United
Kingdom Act (s. 1 (4)) tlbqunlifies membcfll of the House of Common, (or of
the Senate or House of Commons of Northern Ireland) and cunt11In, a further
provision (s. I (5)) that the Commissioner shall, by virtue of his office, be a
member of the Council on Tribunals under the TdbunA!s and Inquiries Act 1958the latter provision reduces the possibility of incon1istent action by the Commissioner and the Council. In Western AustraJia the Commissioner may not have
been a . member ~f either House of Parliament of a State or of the CornmonwcaJth within the 3 years preceding his appointment, or hold any office of JITOfit
or trust or engage in any occupation for reward outside bis duty as Commluioner,
unless authorized to do so by resolutions of both Houses of Parliament (L S (8),
(9)) .
Term of Office

6. The New ZcnJnnd C(lmmlilioner (s. 4) holds office (subject to resignation)
uµtil.his successor is nppoinlcd. He is appointed and a succes5<>r may be appointed
in the first or second ~on af nny Parliament By contrast, the Commissioner
in the United Kingdom (s. 1 (2)) holds office dnring good behaviour and the
Western Australian Commissioner is to hold office for a period of S years
(s. S (3)).
REMOVAL OR SUSPENSION
7. In all three countries, the Commissioner may be removed from office
by the Crown on parliamentary address. In New Zealand, s. S does not simply
permit removal but spedlics that grounds must exist of disability, bankruptcy,
neglect of duty or miKonduct. If Parliament is not in session the GovernorGeneral may suspend the Commissioner but such suspension is not to continue
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beyond the noxt sesaian of Parfuunent. Tho Western Australian Act a>ntains
dmilar bot more detailed provillions; UDdcr s. 6 (2) the Governor may suspend
the Commissioner for incapacity, incompetence, neglect. bankruptcy or misconduct
but (L 6 (3)) he shall be restored to office unless a statement of the grounds
of suspension are laid befon: Parliament and each House passes an addn:61
praying f'or his removal.
STAFF

·

S.. Jn New l.ealand (s. 9) the Commissioner's staff are appointed by the

~ i oner though the Prime Minister fixes the total number who may be
employed. Salaries are fixed by the Minisrer of Finance but the employees are
no1.- deemed to be employed under the Public Service Act, etc. In the United
Kingdom ( s. 1) the Couiinissloner appoints bis officers with the approval of the
Tr«uury. Under lhe Western Australian Act (s. 9) members of the staff are
app-aintcd by the Governor on the Coaunmioner's recommendation and are not

public j5CtVa,nt., except for the purpose of the Superannuation and Family Benc&a
Act, 1938 (s. 10).

METHOD OF APPROACH TO 1HE COMMISSIONER
. 9. The procedure by which the Commissioner may be approached in the
United Kingdom differs from -~e procedure in New Zealand and hi Wenun
Aumalla. Under the United Kingdom Act, a complaint must be mi\de 1o the
Com_ntlssioner throqh a member of the House of Commons (s. S) -a. d tlu.n
mUlt DBt make bis ~faint to a member of the House of Commons and that

m¢mbar (or another member) may then decide whether or not the complaint
wf:11 be sent on to the Commissioner. There is no right of dir~t approach to the
Commissioner nor is there any ri&ht to insist that the member of the House of
Commont shall refer a matter to the Comm.issioner. By contrast, lhe New
lnlA.od A~ (s. 11 (2)) provides that matlcts may come before the Co!DDll31Iooi:r-

(n) by virtue of a complaint by a citizen;

(b) of the Comm.issiooer's own motion;
(c) by reference to the Commissioner by a Committee of the House of
Representatives.
The Weslem AllStralian Act (ss. 15 and 16) conlains prOYisions similar
to the New Zealand Act.

JURJSDICTION OF THE COMMISSIONER
10. The legislation in the three countries differs in the definition of the
kinds of ~ with which the C.Omrnissioncc may deal. The New Zealand Act
llJld the Western Australiall Act do not differ greatly. In New Zealand, the Comm iuioner may "investigate any decision or recommendation made . . . or any
act doae or omitted, relating to a matter of administration and affecting any
person or body of persons in bis or its personal capacity" in or by any of the
departments or organizations named in the schedule to the Act, or by any officer,
etc., of such a department or organization in the exercise of any power or function
conferred on him by any enllctment (s. 11). This general proruion is followed
by a number of specific 01:claslons, .which are mentioned below.
11. Under the Western Australian Act (s. 14) the Commissioner shall
investigate any decision or recommendation made or any act done or omitted,
in Of' by any government department or other authoricy to which the Act applies
relRting to a matter of administration arising in the exercise of any power or
function conferred by or arising nnder any enactment, and effecting any person
or body or persons in bis or its personal capacity. The phrase "the taking of any
action" is (by subscc. (2)) given an extended meaning to include refusal to act,
the formulation of any proposal or intention and the making of any rccummendation. These provisions are also followed by specific exclusions.
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12 • .By contrast, the -United Kingdom Act (s. S) permits the Commissioner
to lnve1tlple any action taken by or on behalf of a Government Department or
other authority to which the Act applies, being action taken in the exercise of an
administrative function, but indicates in s. S (1) (a) that the initiating complaint
made to a member of the House of Commons must allege ''injustice" occurring
"in consequence of maladministration" in connection with the action concerned.
The Commissioner then has a discretion whether to initiate, continue or discontinue the investigation and is given power to determine whether 11 complliint baa
been duly made UDder the Act. The term "maladministration" ii not de.fined.
It appears that it is intended to prevent the C-Ommissioner acting as 11 t:lnd of
court of appeal from administrative discretionary decisions. The view was
initially taken that the Commissioner was able to interfere with administrative
decisions only if they involved ,ucb things as bias, neglect, inattention, delay,
incompetence, ineptitude, pervenityJ turpitude, arbitrariness and so on (Stacey,
The British Ombudsman (1971), 7:,, quoting Richard Crossman in the debate in
the House of Commons). Under this approach the Commissioner did not regard
himse1f as. at liberty to consider the merits of adminlrtraUve action which was
brou¥11t before him. This narrow approach was criticlz.ed and it was thought that
certain decisions might be such as to justify an inference that they could havo
been reached only as a result of maladministration. More recently, the Commissioner has adopted a wider approach of this nature (Stacey, ibid., pp. 277 ff.).
Nevertheless, the tendency seems to be for the Commissioner to take a narrower
view of his powers than docs his New Zealand counterpart.

13. As indicated above, the provisions in New Zealand, Western Australia
and the United Kingdom all conlam lists-of exclusions following upon the general
description of the powers -of the Parliamentary Commissioner.
14. In New Zealand, subsec. (S) of s. 11 excludes any decision, etc., whero
statute gives a right of appeal, objection, or review on the merits to any court or
sla1utory tribunal and there are also express exceptions in regard to decisions
o! trustees, legal advisers to the Crown, and certain matters relating to medical
and dental treatment, to school teachers and trainee teachers and (subscc. (6))
to the armed services.

15. In the United Kingdom Act1 s. S (2) takes a different approach to
exclusions from the Commissioner's Jurisdiction. The Commissioner may not
act in respect of matters as to which the person aggrieved has a remedy by way of
proceedings in any court of law, or by reference or review to a tribunal constituted by or under any enactment or prerogative power. The subsection, how-ever, contains the proviso that the Commissioner may nevertheless conduct an
investigation if he is satisfied that in the particular circumstances it is not
rea: ouuole to expect the citizen concerned to resort to his other remedy. In
addition to limits contained in s. 5 (2), subsec. ( 3) of that section contains
further and absolute limitations on the· Commissioner's jurisdiction, which aro
enumerated in Schedule 3: international ma,ters, actions taken outside the United
Kingdom and any actions in relation to British possessions; actions under the
Extradition Act 1870, or the Fugitive Offenders Act 1881; actions in respect of
crime and security of the State; civil or criminaJ proceedings before any court
of law or proceedings under the Naval Discipline Act 1957, Army Act 19SS,
Air Force Act 19SS, or before any international court; the exercise of the prerogative of mercy and similar matters; actions in relation to hospitals and health;
certain specified contracts; a ctions in regard to appointments, removals, pay, di5cipiine, ~uoerannuation, etc., in relation to service in the armed forces, in the
Civil Service or in similar employment; the griu;it of honours, etc.
16. In the Western Australian Act, subsecs (4) and (S) of s. 14 contain
provisions identical with those contained in s. S (2) of the United Kingdom
Act, excluding cases where the complainant has a remedy in a court of law,
before a tribUDal or under the prerogative, with a proviso permitting the Com•
missioner to act where it is not reasonable to expect the complainant to resort
to his other remedy. The Western Australian Act provides further exceptions-aotions talcen by any person as legal adviser (subsec. ( 6)); questioning the merits
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of a decision made by Cabinet or a Minister subsec. (3)). The Act does Dot

contain provisions similar to s. S (3) and Schedule 3 of the United Kingdom
Act. SubscctioD (7) of s. 14 provides that the ·commissioner may exercise hi.s
powers in regard to any particular authority notwithstanding the fact that the
nctioD of that authority was taken on behalf of, or in the exercise of any functions
conferred OD, any authority to which the Act docs not apply (but without
qUestloniDg the merits of any decision by the latter authorify).

17. Finally, both the New Z.Caland Act aDd the Western Australian Act deal
\\ith the matter of the determination of jurisdictional questions. In the New
Ztaland Act, s. 11 (7) provides for the makin& of a declaration by the Supreme
Court for which the Com.missioner "may, if be thinks .fit", apply-tha-c is no
_JH"QVWOn in tM Act permitting a similar application by the applicant or the
aovemment authority but perhaps this is covered by the general jurhd!ction of
lhd courts in regard to declaratory relief. The Western Australian Act (s . 29)
~ u both the Commissioner and "the party the subject of the investigatitln"
14'1 take jurisdictional questions to the Supreme Court but makes no mention of
1bc position of the applicant and bis position may fall ( as mentioned above)
wilhm the remedy of declaratory relief.
18. In the United Kingdom Act, there is no express provision for the doter•
mination of jurisdictional questions. However, s. 5 (S) provttles, i11ter alia, that
"-any question whether a complaint is duly made under this Act ,1hall be determined
by thc Commissioner". Thia provision probably relates only to the question
wlkther the complaint is "duly made" in a procedural sense and would not
preclude external review of the Comnµssioner',- Jurisdiction although it has been
hc{d. that the courts cannot direct the Comminioner to continue with a matter
whid,, in his discretion, he has decided not to purme.

THE BODIES TO WIIlCH THE COMMISSIONER'S
JURISDICilON EXTENDS
19. Under the New Zealand Act, s. 11 (1) provides that the Commissioner
may exe~ise his powers in respect of "the departments or organizations named
in . . . the Schedule to this Act, or by an officer, employee or member thereof in
the C111en:ise of any function conferred on him by any enactment". The Schedule
lists in Part I most of the major Government Departments, including the Crown
Law Office, the Legislative Department D.Dd 1bc Police Department but it does not
include nny of the fields of local government. Part Il of the schedule includes a
number of other organizatiom". Thi: Police and the major organizations in
respect of the Army, the Air Force and the Navy are included.
20. Under the Western Australian Act, s. 13 (1) provides that the Act
applies to Government Departments and authorities 5J)Ccified in the Schedule and
permits the Schedule to be added to by Rules of Parliament. Subsection (2)
spcc:lfical1y provides, however, that the Bill does not apply to the Supreme Court,
or a.ny other court of law and certain other judicial officer~. The Schedule iocludes,
among O(bers, the Police Department and the Public Service Board and, by
contrast with the Schedule to the New Zealand Act, includes local g0vemmcnt
authorities. Apart from these matters, the Western Australian Schedule is
generally wider than the SchcduJe to the New 2.ealand Act. Probably for greater
assurance, s. 13 (3) extends the meaning of "departments" to include officers
thereof and subsecs (4) and (5) define who are officers.
21. Under the United Kingdom Act, s. 4 applies the provisions to the
government departments and other authorities listed in Schedule 2 an d subsec. (2)
permits additions to be made to the schedule by order in council. Under aubsec.
(4), any reference to a Government Department or other authority lndudes
reference to Ministen, members and officers. Schedule 2 lists a number of
important departments, but omits local g0vernment authorities, public corporations and police. While the Act was under consideration in the House of Com•
mons, an unsuccessful attempt was made to include a number of other departments and there have been subsequent criticism of omissions from the Schedule.
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22. In dealing with the three Acts no attempt has been made to compa.it:
in detail the ambit of the relevant Schedules which are set out in the Schedule
hereto. However, the general comment may be made that the narrowest is
probably the United Kingdom Schedule, and the widest is contained in the Western
Australian Schedule, with the New Zealand Schedule falling in between.
INSTITUTION OF COMPLAINTS
23.
(a)
(b)
( c)

Under the New Zealand Act, s. 11, the Com.missioner may acton complaint by a citizen (subsec. (2));
of his own motion (subsec. (2));
on petition referred to him by a committee of the House of Representatives (subsec. (3)) Oh~ CuJwn.issioner has no discretion to investigate
such a matter (as he ho.11, 1&11tler s. 14, in relation to (a) and (b)) nor
does he have the same obligations as to procedure (s. 19) or the same
duty to report (under s. 20) to a complainant).

The Western Australian Act, under ss. 15 and 16, contains similar provisions.
By contrast, s. 5 (1) of the United Kingdom Act permits the Commissioner to
entertain a complaint only if it is made through a Member of the House of

Commons.
RULES FOR GUIDANCE
24. Section 10 of the New Zealand Aot permits general rules for the guidan,ce
of the Ombudsman to be made by the House of Representatives. Section 12 of
the Western Australian Act contains similar provisions. There is no equivalent
provision in the United Kingdom Act.

PROCEDURE AS TO INITIATION OF COMPLAINTS
25. Under the New Zealand Act, there are only outline provisions as to
initiation of complaints. Under s. 13, writing is required and special provision
is mad_e as to the forwarding unopened to the Ombudsman of letters from convicts and inmates of mental institutions. Section 13 (3) provides for a nominal
fee of $2.00 to accompany any application, though the Ombudsman may
direct that no fee be payable. Although this nominal fee was intended merely
as a minor discouragement of frivolous use of the mechanism, the existence
of any fee at all has been the subject of adverse comment.
26. In England, as indicated above, complaint is made through a .member
of the House of Commons. Under s. 5, a complaint must be in writing and
addressed to the member and may be referred to the Commissioner by a member
only with the consent of the complainant. Section 6 (2) permits a complaint
to be made by a representative where the person, who would otherwise have been
complainant, has died or is unable to act for himself and s. 6 (3) imposes
a time limit of 12 months from the date on which the person aggrieved first
had notice of the matters of which complaint is made-in exceptional cases,
the Commissioner may entertain a matter where the complaint is made out
of time.

27. In the Western Australian Act, apart from matters referred by a House
of Parliament under s. 14, s. 16 ( 1) provides that the Commissioner may conduct
an investigation either of his own motion or on a complaint made under s. 17.
Under s. 17 (1), a complaint must be in writing. It may be made by the person
or corporation affected or (under subsec. (2)) by a representative where a
complainant has died or is unable to act for himself. Subsection (3) preserves
the right of any person to make a complaint notwithstanding prohibitions of
or restrictions on communication otherwise applicable. Subsection (5) provides
a time limit of twelve months after first notice of the matter complained -of,
though the Commissioner is given a discretion, in special circumstances, to
entertain later complaints. Subsection (6) permits the making of a complaint
within 6 months of commencement of the Act where the matter complained
of occurred at any time prior to the commencement of the Act.
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COMMISSIONER'S DISCRETION AS TO COMMENCEMENT AND
CONTINUANCE OF INVESTIGATION
28. In the New Zealand Act, H. 14 provides that the Commissioner may
refuse to investigate(a) where the investigation is commenced but it appears-( i) that there is adequate remedy or right of appeal other than
petition to Parliament; or
(ii) that further investigation is unnecessary;
(b) whether or not investigation has commenced(i) where the matter to the knowledge of the complainant arose
more than twelve months beforehand;
(ii) where the complaint is trivial;
(iii) where the complaint is frivolous, vexatious or not made in
good faith;
(iv) where the complainant has no sufficient personal interest.

The provisions of s. 14 do not apply to a reference by a Committee of the
House of Representatives (s. 11 (3) ),

I

,-·

I

29. In the Western Australian Act, s. 18 gives the Commissioner a discretion not to entertain a complaint, or to refuse to continue an investigation,
where be is of the opinion( a) that the matter is trivial;
(b) that it is frivolous, vexatious or not in good faith;
( c) that the person aggrieved has not a sufficient personal interest; or
( d) that, in all the circumstances, the investigation or its continuance
is unnece&Sary or unjustifiable.

The Act, however, does not contain (as in the New Zealand Act) a discretion where there is another remedy-on the contrary s. 14 ( 4) provides that
the Comml'sslcn~r shall not investigate a matter where there is a right of appeal,
· etc., to a tn'tmnnl under any Act or the prerogative (although this limitation
docs not, under 11. IS (3), apply in the case of a reference by either House
.of Parliament).
.
.
30. In the United Kingdom (as mentioned above), s. 5 (2) excludes the
jurisdiction of the Commissioner where there is a right of appeal to any tribunal
constituted under any enactment or the prerogative where there is a remedy
by proceedings in any court of law unless be is satisfied that it would not be
·rieasonable for the person aggrieved to resort to his other remedy.

PROCEDURE IN DEALING WITH COMPLAINTS
31. The procedure for dealing with complaints is closely similar in the
New .l.ealand Act (s. 15) and the Western Australian Act (s. 19). The following
:5teps are involved(1) Before investigating a complaint, the Commissioner informs the
department head or other proper officer.
(2) Investigation is in private.
(3) The Commissioner(a) may, but need not, hold a hearing;
(b) obtains information in such manner as he thinks fit;
(c) is nol obliged to hear any person as of right but if he thinks
an adverse report may be warranted a eight of hearing is
given to the department or penon affected;
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(d) is not, in New Zealand, obliged to allow a person to be rep(e)
(f)

(g)
(h)

resented-in Western Australia, any person concerned may
be represented by counsel or otherwise (s, 19 (3));
may consult any Minister;
before forming a final opinion, shall consult the relevant
Minister(i) on request by that Minister; or
(ii) where investigation relates to a recommendation made
to the Minister;
shall refer to the principal officer any evidence of breach of
duty or misconduct;
subject to the relevant Act and Rules, may regulate his own
procedure.

32. In England, the provisions of s. 7 ( 1) are similar to the pro\"isiom
New Zealand and Western Australia, but substantially differently arranged.

' :1

EVIDENCE AND ·WITNESSES
33. Relatively detailed provisions as to evidence, competence and compellability of witnesses and production of documents, etc., are m ade in the New
7.caland Act in s. 16 and in the Western Australian Act in s. 20.
34. Apart from the general provisions, special provision is made a.s to the
power of the Commissioner lo summon and examine on oath officers and
employees of departments and organizations. The Acts aJso(a) permit witnesses to be compelled to answer notwithstanding enactments preventing disclosure in judicial proceedings;
(b) but provide that (i) where there is prejudice to security, etc., disclosure is not
enforceable;
(ii) disclosure does not apply in relation to proceedings of Cabinet
or any committee of Cabinet (although, in New Zealandi this
is limited to such proceedings as are secret or confidentia and
disclosure of which would be injurious to the public interest};
( iii) and contain stringent provisions as to maintenance of secrecy
(these provisions are dealt with under the next heading) .

Similar provisions are made in the English Act (s . 8) .
SECRECY

35. The Western Australian Act (s. 23) provides that information obtained
by the Commissioner shall not be disclosed except in investigations under the
Act and in proceedings with respect to perjury.
36. The New Zealand Act (s. 18) contains similar, but more detailed,
provision as to secrecy and non-disclosure except so far as is necessary to
establish grounds for conclusions and recommendations in the Commissioner's
report. Even this disclosure may not be made in any matter which may prejudice
security, defence, international relations, investigation or detection of offences
and deliberations of Cabinet.
37. The United Kingdom Act (s. 11 (2)) forbids disclosure of information
obtained by the Commissioner except in invcstigatiom under the Act, proceedings
for perjury and proceedinf? for obstruction and contempt. Documenlli, classes
of documents, and informal.Jon, disclosure of whioh, in the opinion of the Mh1lrter,
would be prejudicial to the safety of the State or otherwise contrary to public
interest shall not be inquited into by the Commissioner if a certificate to thrtt
effect is given by the M1nister (s. 11 (3)).
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PROCEDURE AND POWERS OF COMMISSIONER AFTER
INVFSfIGATION
38. The provisions of the three Acts under this hc:nctlng are of basic importance since they descnoe the type of case. in which 11etlon may be taken by
or recommendations made by the Commissioner and they will therefore be
dealt with in some detail,

39. In the New Zealand Act. the relevant provisions arc made in as. 19
and 20 (by s. 1l (3), these provisions do not apply to a reference to the Commissioner by a Committee of the House of Representatives) . Under s. 19, the
Commissioner may make recommendations for the alteration of action wherc-(a) it appears to have been contrary to law (subsec. (1) (a));
(b) it was unreasonable, unjust, oppressive or improperly discriminatory
.
or was in accordance with a rule of law or of practice which ia
·unreasonable or improperly discriminatory (subsec. (1) (b) );
(c) it was based on a mistake of law or of fact (subsec. (l) (c));
(d) it "was wrong" (subsec. (1) (d) );
(e) discretionary power has been exercilcd for an improper purpose or
on irrelevant grounds or on taking mto account irrelevant considerations or reasons should have been given but have not (subsec. (2) ) .
Where the Commissiooer feels that one of these grounds exists, subscc. (3)
provides that he shall report any opinion of his that(a) the matter should be referred to the authority for further
consideration;
(b) the omission should be rectified:
(c) a decision -should be cancelled o_r varied;
(d) any practice on which a decision was b~ed should be altered;
(e} any law on which a decision was based should be reconsidered:
(f) reasons should have been given;
(g) any other steps should have been taken.
This report by the Commissioner is made to the Department, etc., concerned
and a copy is sent to the relevant Minister. The Commissioner may request
the department to notify him, within a specified time, of the steps (if any)
that it proposes to take to give effect to bis recommendations.
Under subsec. (4) , if no action is taken within a reasonable time, the
Commissioner may send the report and recommendations to the Prime Minister
and make a report to Parliament, including any comments made by the Depart·
meat, etc.
Under subsec. (5), the Commissioner may make no adverse CQmmcnt on
any person unless that person has been given an opportunity to be beard.
Finally, s. 20 provides tbat the complainant is to be informed of the
result of the inve: tigation, together with additional comments which the Commissioner may choose to make if no action is taken.
40. In the Western Australian Act. s. 25 makes closely similar provisons,
including a provision that the Commissioner may take into account the view .that
the action of which complaint was made "was wrong". Section 26 is ,,imiJar
to ~- 20· of the NC'" Zealand Acl. Where no steos have been taken to give
effect to recommendations made by the Commissioner, he may send a report to
the Premier and may lay a copy before each House of Parliament (s. 2.S (S),
(6)). By s. 27, the Commissioner is to inform the complainant of the rcsuhs
of the investigation.
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41. In England, the procedu~ after investigation is necessarily different
since the Commissioner conducts an investigation only when the matter is referred
to him by a member of Parliament. Whether he conducts an investigation or not,
he shall send a report to the relevant member (s. 10 (I)), and also, where an
investigation is conducted, to the departmentnl officer or person concerned
(s. 10 (2) ). He may also report to each l-loll$c of Parliament cases where
injustice has been done to the complainant and this- injustice has not or will not
be remedied (s. 10 (3)). There is no provision permitting the Commissioner
to _send a report direct to the complainant.
REVIEW OF THE COMMISSIONER'S PROCEEDINGS AND PRIVILEGE
OF SUCH PROCEEDINGS
42. Section 21 of the New Zealand Act provides that no proceeding of
the Commissioner shall be held bad for want of form and, except on the ground
of lack of jurisdiction, no proceeding or decision shall be liable to be challenged,
reviewed, quashed or called in question by any courL
43. The approach in Western Australia is different in form. Under s. 29.
questions of jurisdiction may be taken to the Supreme Conrt either by th.-:
Commiuioner or by the authority which is subject to the Commissioner's.
investlgnlion-no mention is made of the decision of anS,-such question at the suit
of tho opplicant. This provision is complemented by s. 30 (3), which prevents
the use of any prerogative writ to compel the Commissioner to carry out any
investigation.
44. The New Zealand Act (s. 22) deals with privilege of proceedings by
the Commissioner, both as to the Commissioner and bis officers and as to persons.
providing information for the Commissioner. In regard to the Commissioner and
bis officers, except in relation to offences under the New Zealand Official Secrets.
Act 19.Sl(a) no proceedings.. civil or criminal, shall lie against the Commissioner
or his officers in respect of the exercise or intended exercise of theirfunctions unless bad faith is shown;
(b) the Commissioner and his officers shall not be called to give evidence-

in any proceedings;

( c) the Commissioner's report is classified as an "official report" gaining_
protection under the New Zealand Defamation Act 1954.
A s to persons stating matters to the Commissioner or giving information
or producing documents, etc., they have the same privilege as they would have
in a court.

4S. The Western Australian Act (s. 30) contains similar provisions, with
the addition that no proceedings in respect of an act alleged to have been done
negligently or in bad faith shall be commenced without leave of the Supreme
Court, which is to be given only if that court is satisfied of the existence of
substantial ground.
46. In the United Kingdom Act, s. IO (5) provides for absolute privilege
in defamation in relation to reports by the Commissioner to a member of theCommons, to a department or to both Houses of Parliament. The Commissioner
does not make any report to the complainant.
MISCELLANEOUS PROVISIONS
47. All three schemes contain a number of miscellaneous provisioM n!lnti11gto such matters as powers of entry and inspection of premises, delcgntioo nf
powers, reports, offences, etc.
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ANNEXURE G
THE SCHEDULE
The Parliamentary Commissioner (Ombudsman} Act 1962 of
New Zealand

The Parliamentary Commissioner Act 1967 of the United Kingdom
'the Parliamentary Commissioner Act. 1971 of Western Australia

Parliamentary Comm~sioner (Ombudsman) 1962, No. 10
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1962, No. 10
An Act to provide for the appointment of a Commasioner to investigate

administrative decisions or acts of Departments of State and certain
other organisations, and to define the Commissioner's functions and
powers

[ 7 September 1962

BB IT ENACTED by the General Amembly of New Zealand in Parliament
assembled, and by the authority of the same, as follows:
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Parliamentary Commissioner (Ombudsman)

1. Short Title-This Act may be cited as the Parliamentary Commissioner (Ombudsman) Act 1962.
Parliamentary Commissioner (Ombudsman)

2. Parliamentary Commissioner (Ombudsman)-(1) There shall be
appointed, as an officer of Parliament, a Commissioner for investigations~
to be called the Ombudsman.
(2) Subject to the provisions of section 6 of this Act, the Commissioner
shall be appointed by the Governor-General on the recommendation of
the House of Representatives.
(3) No person shall be deemed to be employed in the service of Her
Majesty for the purposes of the Public Service Act 1912 or the Superannuation Act 1956 by reason of his appointment as Commissioner.
3. Commissioner to hold no other oflice--Tbe Commissioner shall not
be capable of being a member of Parliament, and shall not, without the
approval of the Prime Minister in each particular case, hold any office
of trust or profit, other than his office as Commissioner, or engage in any
occupation for reward outside the duties of bis office.

4. Term of office of Commissioner-( 1) The recommendation for the
appointment of the Commissioner shall be made in the first or second
session of every Parliament.
(2) Unless bis office sooner becomes vacant, every person appointed as
Commissioner shall hold office until his successor is appointed. Every such
person may from time to time be reappointed.
(3) The Commissioner may at any time resign his office by writing
addressed to the Speaker of the House of Representatives, or to the Prime
Minister if there is no Speaker or the Speaker is absent from New Zealand.
5. Removal or suspension from office-(1) The Commissioner may at
any time be removed or suspended from his office by the Governor-General,
upon an address from the House of Representatives, for disability, bankruptcy, neglect of duty, or misconduct.
(2) At any time when Parliament is not in session, the Commissioner
may be suspended from his office by the Governor-General in Council for
disability, bankruptcy, neglect of duty, or misconduct proved to the
satisfaction of the Governor-General; but any such suspension shall not
continue in force beyond the end of the next ensuing session of Parliament.
6. Filling of vacancy-( 1) If the Commissioner dies, or retires, or .
resigns, or is removed from office. the vacancy thereby created shall be
filled in accordance with this section.
(2) If any vacancy in the office of Commissioner occurs at any time
while Parliament is in session, it shall be filled by the appointment of a
Commissioner by the Governor-General on the recommendation of the
House of Representatives:
Provided that if the vacancy occurs less than two months before the
close of that session and no such recommendation is made in that session,
the provisions of subsection (3) of this section shf111 apply as if the
vacancy had occurred while Parliament was not in session.
(3) If any such vacancy occurs at any time while Parliament is not in
session, the following provisions shall apply:
(a) The Governor-General in Council may appoint a Commissioner
to fill the vacancy, and the person so appointed shall, unless
his officer sooner becomes vacant, hold offi~ Ut1til his appointment is confirmed by the House of Repmsnmtives:
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(b) If the appointment is not so confirmed within two months after
the commencement of the next ensuing session, the appointment shall lapse and there shall be deemed to be a further
vacancy in the office of Commissioner.

7. Salary and allowances of Commissioner-(1) There shall be paid

to the Commissioner out of the Consolidated Revenue Account, without
further appropriation than this section, a salary at such rate as the
Governor-General, by Order in Council, from time to time determines.
(IA) The salary of the Commissioner is not to be diminished by an
Order in Council under this section during the continuance of his appointment.

.
I

(1B) Any Order in Council under this section, and any provision of
any such order, may be made so as to come into force on a date to be [Amended
specified in that behalf in the order, being the date of the making of the t9?0, Act No.
order or any other date, whether before or after the date of the making 96, s. l.J
of the order or the date of the commencement of this section.
(le) Every Order in Council under this section, and every provision
of any such order, in respect of which no date is specified as aforesaid
llball come into force on the date of the making of the order.
(lo) The provision of section 8 of the R.egulatiollll Act 1936 (which
Telatl:s to the laying of regul11dons before Parliament) shall extend and

apply to every Order in Couoi;i1 ' made under this section.

8. O:ith t:a be taken by Commi.ssioner-(1) Before entering upon the
exercise of the duties of his office the Commissioner shall take an oath
that he will faithfully and impartially perform the duties of his office, and
that he will not, except in accordance with section 18 of this Act, divulge

any information received by him under this Act.
(2) The oll'th shall be administered by the Speaker or the Clerk of the
House of Representatives.
9. Staff of Commissioner-(!) Subject to the provisions of this section,
the Commissioner may appoint such officers and employees as may be
necessary for the efficient carrying out of his functions under this Act.
(2) The number of persons that may be appointed under this section,
whether generally or in respect of any specified duties or class of duties,
shall from time to time be determined by the Prime Minister.
(3) The ,alaries of persons appointed under this section,. and the terms .

and conditions of their appointments, shall be such as are approved by the
Minister of Finance.
( 4) No person shall be deemed to be employed in the service of Her
Majesty for the purposes of the Public Service Act 1912 or the Superannuation Act 19S6 by reason of his appointment under this section.

IO. SuperannUJlllon or retiring allowances of Commissioner and staffThere may from time to time be paid sums by way of contributions or
subsidies to the Nn1ional Provident Fund or any Fund or scheme approved
by the Governor-General in Council for the purpose of providing superannuation or retiring allowances for the Commissioner and any officer or
employee appointed under this Act.
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Functions of Commissioner
[Amended,

11. Functions of Commissioner-(!) The principal function of the
1968, Act No.
Commissioner shall be to investigate any decision or recommendation
138, s. 1 (2).]
made (including any recommendation made to a Minister of the Crown) ..
or ,my act done or omitted, relating to a matter of administration and
affecting any person or body of persons Ul bis or its personal capacity,.
in or by any of the Departments or organisations named in Parts I and II
of the Schedule to this Act, or by any officer. employee, or member thereof
in the exercise of any power or function conferred on him by any
enactment.
[Amended,
1968, Act No.
138, s. 2 (4).]

( lA) It shall also be the function of the Commissioner to investigateany decision or recommendation made, or any act done or omitted, affecting
any person or body of persons in his or its personal capacity, by any officer
or employee of any organisation named in Part JII of the Schedule
to this Act (in his capacity as such officer or employee), including any
recommendation made to any such organisation.
·
(2) The Commissioner may make any such investigation either on n
complaint made to him by any person or of his own motion; and where a
complaint is so made he may commence any such investigation notwithstanding that the complaint may not on its face be against any such
decision, recommendation, or act as aforesaid.

(3) Without limiting the foregoing provisions of this section, it is hereby
declared that any Committee of the House of Representatives may at any
time refer to the Commissioner, for investigation and report by him, any
petition that is before that Committee for consideration, or any matter to
which the petition relates. In any such case the Commissioner shall, subject
to any special directions of the Committee, investigate the matters so
referred to him, so far as they are w:lthb1 hb jurisdiction, and make such
report to the Committee as he thinks fiL :Nn1hing in section 14 or section 19
or section 20 of this Act shall apply in respect of any investigation or report
made under this subsection.
[Amended,

1968, Act No.
138, s. 2 (3).)

[Amended,
1968, Act No.
138, s. 2 (2).)

(3A) Without limiting the foregoing provisions of this section, any
organisation named in Part III of the Schedule to this Act may refer to the
Commissioner for investigation and report by him any matter that is
within his jurisdiction by virtue of subsection (IA) of this section.
( 4) The powers conferred on the Commissioner by this Act may be
exercised notwithstanding any provision in any enactment to the effect
that any such decision, recommendation, act, or omission shall be final,
or tha-t no appeal shall lie in respect thereof, or that no proceeding or
decision of the person or organisation whose decision, recommendation,
act, or omission it is shall be challenged, reviewed, quashed, or called in
question.

(5) Nothing in this Act shall authorise the Commissioner to investigate-

(a) Any decision, recommendation, act, or omission in respect of which
there is, under the provisions of any enactment, a right of

appeal or objection, or a right to apply for a review, on the
merits of the case, to any Court, or to any tribunal constituted
by or under any enactment, whether or not that right of appeal
or objection or application has been exercised in the particular
case, and whether or not any time prescribed for the exercise
of that right has expired:
(b) Any decision, recommendation, act, or omission of any person in bis

capacity as a trustee within the meaning of the Trustee Act
1956:
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(c) Any decision, recommendation, act, or omi~slon of ll.DY person acting

as legal adviser to the Crown pursmmt to the rules for the time
being aptiroved by the Government for the conduct of Crown
-legal busmess, or acting as coumel for the Crown in relation to
any proceedings.
(d) Any ·decision, recommendation, act; or omission of any medical
practitioner or dentist, being an officer or employee of a Hospital l,_At~d,
138
Board, ~ respect ~f the medical, surgical, or dental treatment •· (S).j •
of a particular palleot:
(c) Any decision, recommendation, act, or omission of any teacher (as
defined in the Education Act 1964), or probationary assistant
teacher, or junior assistant teacher in a Maori school, or student
at a teachers' college being an employee of an Education Board.

2

(G) Nothing in this Act shall authorise the Commissioner to investigate

nny nratter relating to any person who is or was a member of or provisional
entrant to the New Zcnlllml Naval Forces, the New Zealand Army, or the
Ro)llll New Zealand Air Force, so far as the matter relates to(a) The terms and conditions of his service as such member or entrant;

or
{b) Any order, command, decision, penalty, or punishment given to or

affecting him in his capacity as such member or entrant.
(7) If any question arises whether the Commissioner bas jurisdiction to
lnvailgate any case or class of ca~s under this Act, he may, if he thinks
fit, lWPlY Lo the Supreme Court for a declaratory order determining the
question in accordance with the Declaratory Judgments Act 1908, and the
provisions of that Act sbaU extend and apply accordingly.

12. House of Representatives may make rules for guidance of Commissioner-( I) The House of Representatives may from time to time, if it
tbink..s fit, make general rules for the guidance of the Commissioner in the
exercise of bis functions, and may at any time in like manner revoke or
vary any such rules.
(2) _A ny such rules may authorise the Commissioner from time to time,
in the public interest or in the interests of any person or Department or
organisation, to publish reports relating generally to the exercise of bis
functions under this Act or to any particular case or cases investigated by
him, whether or not the matters to be dealt with in any such report have
been the subject of a report to Parliament under this Act.
(3) All rules made under this section shall be printed and published in
accordance with the Regulations Act 1936.
13. Mode of complaint-( 1) Every complaint to the Commissioner shall
be made in writing.
(2) Notwithstanding any provision in any enactment, where any letter
written· by any person in custody on a charge or after conviction of any
offence, or by any inma!e of any institution within the meaning of the
Mental H.:alth Act 1911 , is addressed to the Commissioner it shall be
imm~dinJdy forwarded, unopened, to the Commissioner by the person for
1Jte limo being in charge of the place or institution where the writer of the
letter f!i detained or of which he is an inmate.
(3) On every complaint to the Commissioner there shall be paid to the
Commissioner, on behalf of the Crown, a fee of two dollars, unless, having
regard to any special circumstances, the Commissioner directs that no fee
shall be payable.
(4) The Commissioner shall cause all fees paid to him under this section
to be paid into I.he Public Account.
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14. Commissioner may refuse to investigate complaint-( 1) If in the
course of the investigation of any complaint within his jurisdiC'UOll it appears
to the Commissioner( a) That under the law or existing administrative practice there is an
adequate remedy or right of appeal, other than the right to
petition Parliament, for the complainant (whether or .not he bu
availed himself of it); or
(b) That, having regard to all the cirCUIIllltanccs of the case, any further
investigation is unnecessal}'be may in bis discretion refuse to investigate the matter further.
( 2) Without limiting the generality of the powers conferred on the Commissioner by this Act, it is hereby declared that the Commissioner may in
his discretion decide not to investigate, or, as the case mny require, not to
further investigate, any complaint if it relates to any dc:chlon, ~ commendation, act, or omission of which the complainant has had tnawledge for
more than twelve months before the complaint is received by the Com•
missioner, or if in his opinion(a) The subject-matter of the complaint is trivial; or
(b) The complaint is frivolous or vexatious or is not made in good
faith; or
( c) The complainant has not a sufficient personal interest in the subjectmatter of the complaint.

(3) In any case where the Commissioner decides not to investi.gate or
further investigate a complaint be sbnll inform the complainant of that
decl.sion, and may if be thinks fit state his reasons therefor, and may also,
If he 1hinks fit, direct that the fee paid by the complainant under this Act
be refunded to him.
15. Proceedings of Commissioner-( 1) Before investlptia;. 11ny matter
under this Act, the Commissioner shall inform the Perm.n.nmt Head of the
Department affected, or, as the case may require, tbe organisation affected,
of his intention to make the investigation.

(2) Every investigation by the Commissioner under this Act shall be
conducted in private.
( 3) The Commissioner may hear or obtain information from such
persons as be thinks fit, and may make such inquiries as he thinks fit. It
shall not be necessary for the Commissioner to hold any hearing, and no
person shall be entitled as of right to be heard by the Commissioner:
Provided that if at any time during the course of an investigation it
appears to the Commissioner that there may be sufficient grounds for his
making any report or recommendation that may adversely affect any
Department or organisation or person, he shall give to that Department or
organisation or person an opportunity to be heard.
( 4) The Commissioner may in his discretion, at any time during or
after any investigation, consult any Minister who is concerned in the
matter of the investigation.
(S) On the request of any Minister in relation to any investigation, or
in any case where any investigation relates to any recommendation made
to a Minister, the Commissioner shall consult that Minister after making
the investigation and before forming a final opinion on any of the matters
referred to in subsection (1) or subsection (2) of section 19 of this AcL
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(6) If, during or after any investigation, the Commissioner is of opinion
that there is evidence of any breach of duty or misconduct on the part of
any officer or employee of any Department or organisation, he .shall rtlfer
the matter to the appropriate authority.
(7) Subject to the provisions of this Act and of any rules made for
the guidance of the Commis.sioner by the House of Representatives and
for the time being in force, the Commissioner may regulate his procedure
in such manner as he thinks fit.

16. Evidence-(}) Subject to the provisions of this section and of
section 17 of this Act, the Commissioner may from time to time require
any person who in his opinion is able to give any information relating to
any matter that is being investigated by the Commissioner to furnish to
him any such information, and to produce any documents or papers or
things which in the Commissioner's opinion relate to any such matter as
aforesaid and which may be in the po=gion or under the control of
that person. This subsection shall apply whelhc-r or not the person is an
officer, employee, or member of any Department or organisation, and
whether or not such documents, papers, or things are in the custody or
under the control of any Department or organisation.
(2) The Commissioner may summon before him and examioe on
oath{a) Any person who is an officer or employee or member of any
Department or organisation named in the Schedule to this
Act and who in the Commissioner's opinion is able to give
any such information as aforesaid; or
(b) Any complainant; or
(c) With the prior approval of the Attorney-General in each case, any
other person who in the Commissioner's opinion is able to give
any such informationand for that purpose may administer an oath. Every such examination by
the Commissioner shall be deemed to be a judicial proceeding within the
meaning of section 108 of the Crimes Act 1961 (which relates to perjury).

(3) Subject to the provisions of subsection ( 4) of this section, no
person who is bound by the provisions of any enactment, other than the
Public Service Act 1912 and the Official Secrets Act 1951, to maintain
secrecy in rclntfon to, or not to disclose, any matter shall be required to
supply any infurmntion to or answer any question put by the Commilsioner
in relation to that matter, or to produce to the Commissioner any document
or paper or thing relating to it, if compliance with that requirement would
be in breach of the obligation of secrecy or non-disclosure.
( 4) With the previous consent in writing of any complainant, any person
to whom subsection (3) of this section applies may be required by the
Commissioner to supply information or answer any question or produce
any document or paper or thing relating only to the complainant, and
it shall be the duty of the person to comply with that requirement.
(5) Every person shall have the same privileges in relation to the giving
of information, the answering of questions, and the production of documents and papers and things as witnesses have in any Court.
(6) Except on the trial of any person for perjury within the meaning
of the Crimes Act 1961 in respect of his sworn testimony, no statement
made or answer given by that or any other person in the course of any
inquiry by or any proceedings before the Commissioner shall be admissible
in evidence against any person in any Court or at any inquiry or in any
other proceedings, and no evidence in respect of proceedings before the
Comm1Ssioner shall be given against any person.
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(7) No person shall be liable lo prosecution for an offence against the

Official Secrets Act 1951 or any enactment, other than this Act, by reason
<>f his compHance with any requirement of the Commissioner under this

section.
(8) Where any person is required by the Com.missioner to attend before
him for the purposes of this section, lhe person shall be entitled to the
.same fees, allowances, and expenses as if -he were a witness in a Court,
and the provisions of any regulations in that behalf made under the Summary Proceedings Act 1957 and for the time being in force wll apply
accordingly. For the purposes of this subsection the Commluinner shall
have the powers of a Court under any such regulations to fix or disallow;
:in whole or in part, or increase the amounts payable thereunder.
17. Disclosure of certain matters not to be required-(}) Where the
Attorney-General certifies that the giving of any information or the answer~
ing of any question or the production of any document or paper or thing~
(a) Might prejudice the security, defence, or international relations of
New Zealand (including New Zealand's relations with the
Government of any other country or with any international
organisation), or the investigation or detection of offences; or
(b) Might involve the disclosure of the· deliberations of Cabinet; or
(c) Might involve the disclosure of proceedings of Cabinet, or of any
committee of Cabinet, relatmg to matters of a secret or confidential nature, and would be injurious to the public interestthe Commissioner shall not require the information or answer to be given
or, as the case may be, the document or paper or thing to be produced.
(2) Subject to the provisions of subsection ( 1) of this section, the rule
of law which authorises or requires the withholding of any document or
paper, or the refusal to answer any question, on the ground that the disclosure of the document or paper or the answering of the question would
be injurious to the public interest shall not apPly in respect of any investigation by or proceedings before the Commissmner.
18. Commissioner and staff to maintain secrecy-(!) The Commissioner
and every person holding any office or appointment under him shall be
deemed for the purposes of the Official Secrets Act 19 51 to be persons
holding office under Her Majesty,
(2) The Commissioner and every such person as aforesaid shall maintain secrecy in respect of all matters that come to their knowledge in
the exercise of their functions.
( 3) Every person holding any office or appointment under the Commissioner shall, before he begins to perform any official duty under this
Act, take an oath, to be administered by the Commissioner, that he will
not divulge any information received by him under this Act except for
the purpose of giving effect to this Act.
(4) Notwithstanding anything in the foregoing provisions of this section,
the Commissioner may disclose in any report made by him under this
Act such matters as in his opinion ought to be disclosed in order to
establish grounds for his conclusions and recommendations. The power
conferred by this subsection shall not extend to any matter that might
prejudice the security, defence, or international relations of New Zealand
(including New Zealand's relations with the Government of any other
country or with any international organisation) or the investigation or ·
detection of offences, or that might involve the disclosure of th•
deliberations of Cabinet.
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19. Procedure after investigation-(!) The provisions of this section
shall apply in every case where, after making any investigation under this
Act, the Commissioner is of opinion that the decision, recommendation,
act, or omission which was the subject-matter of the investigation(a) Appears to have been contrary to law; or
(b) Was unreasonable, unjust, oppressive, or improperly discriminatory,
or was in accordance wilh a rule of law or a provision of any
enactment or a practice that is or may be unreasonable, unjust,
oppressive, or improperly discriminatory; or
(c) Was based wholly or partly on a mistake of law or fact; or
(d) Was wrong.
(2) The provisions of this section shall also apply in any case where
the Commissioner is of opinion that in the making of the decision or
recommendation, or in the doing or omission of the act, a discretionary
power has been exercised for an improper purpose or on irrelevant grounds
or on the taking into account of irrelevant considerations, or that, in the
case of a decision made in the exercise of any discretionary power, reasons
should have been given for the decision.
(3) If in any case lo which this section applies the Comrnmioner is of
opinion(a) That the matter should be referred to the appropriate authority for
further consideration; or
(b) That the omission should be rectified; or
( c) That the decision should be cancelled or varied; or
(d) That any practice on which the decision, recommendation, act, or
omission was based should be altered; or
(e) That any law on which the decision, recommendation, act, or
omission W8ll based should be reconsidered; or
(f) That reasons should have been given for the decision; or
(g) That any other steps should be takenthe Commissioner shalJ report his o.Pinion, and his reasons therefor, to the
appropriate Department or orgarnsation, and may make such recommendations as be thinks fit. In any such case he may request the Department or organisation to notify him, within a specified time, of the steps JfJrndtiJ,
(if any) that it proposes to take to give effect to bis recommendations. The u s· , ~,t( N>ol.
Commissiooer shall ( except where the investigation related to an officer • a. 1 •
or employee of an organisation named in Part m of the Schedule to this
Act) also send a copy of bis report and recommendations to the Minister
concerned.
(4) If within a reasonable time after the report is made no action is
taken which seems to the Commissioner to be adequate and appropriate,
the Commissioner, in his discretion, after considering the comments (if
any) made by or on behalf of any Department or OrJtllnlsntion affected,
may send a copy of the report and recommendations to 1be Prime Minister,
and may thereafter make such report to Parliament on the matter as he
thinks fit.
(5) The Commissioner shall attach to every report sent or made under
subsection ( 4) of this section a copy of any comments made by or on
behalf of the Department or organisation affected.
(5A) Subsections ( 4} and (5) of this section shall not apply in the [Added,
case of an investigation that related to an officer or employee of an 1968, Act No.
organisation named in Part Ill of the Schedule to this Act.
138, •· 3 {2) .J
P

13927-11

K6111
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(6) Notwithstanding anything in this section, the Commissioner shall
not, in any report made under this Act, make any comment that is adverse
to any person unless the person has been given an opportunity to be heard.
20. Complainant to be informed of result of investigatioo-(1) Where
on any investigation following a complaint, the Commissioner makes a
recommendation under subsection (3) of section 19 of this Act, and no
action which seems to the Commissioner to be adequate and appropriate
is taken thereon within a reasonable time, the Commissioner shall inform
the complainant of his recommendation, and roay make such comments
on the matter as he thinks fit.
(2) The Commissioner shall in any case inform the complainant, in
such manner and at such time as he thinks proper, of the result of the
investigation.
21. Proceedings not to be questioned or to be subject lo review-No
proceeding of the Commissioner shall be held bad for wont of form, and,
except on the ground of Jack of jurisdiction, no proceeding or decision
of the Commissioner shall be liable to be chaJlenged, reviewed, quashed,
or called in question in any Court
22. Proceedings privileged-( 1) E1rcept in the case of proceedings for an
offence against the Official Secrets Act 1951,(a) No proceedings, civil or criminal, shall lie against the Commissioner, or against any person holding any office or appointment
under the Commissioner, for anything he may do or report or
say in the course of the exercise or intended exercise of his
functions under this Act, unless it is shown that he acted in
bad faith:
(b) The Commissioner, and any such person as aforesaid, shall not be
called to give evidence in any Court, or in any proceedings of
a judicial nature, in respect of anything coming to his knowledge in the exercise of bis functions.
(2) Anything said or any information supplied or any document, paper,
or thing produced by any person in the course of any inquiry by or proceedings before the Commissioner under this Act shall be privileged in
the same manner as if the inquiry or proceedings were proceedings in a
Court.
(3) For the purposes of clause 5 of the First Schedule to the Defamation
Act 1954, any report made by the Commissioner under this Act shall be
deemed to be an official report made by a person holding an inquiry
under the authority of the legislature of New Zealand.
Miscellaneous Provisions

23. Power of entry on premises--(1) For the purposes of this Act, but
subject to the provisions of this section, the Commissioner may at any
time enter upon any premises occupied by any of the Departments or
organisations named in the Schedule to this Act and inspect the premises
and, subject to the provisions of sections 16 and 17 of this Act, carry out
therein any investigation that is within his jurisdiction.
(2) Before entering upon any such premises the Commissioner shall
notify the Permanent Head of the Department or, as the case may require,
!he organisation by which the premises are occupied.
(3) The Attorney-General may from time to time by notice to the
Commissioner exclude the application of subsection (I) of this section to
any specified •premises or class of premises, if be is satisfied that 1he
exercise of ~e pow~r conferr~d by this section mig~t prejudice the security,
defence, or mternatmnal relations of New Zealand, mcluding New Zealand's
relations with the Government of any other country or with any internatic;mal organisation.
·
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24. Delegation of powen by Commissioner--{ 1) With the prior approval
in each case of the Prime Minister, the Commtssfoner may from time to

time, by writing under his hand, delegate to any person holding any office
under him any of his powers under this Act, except this power of delegation .
and the power to make any repon under this Act. .
(2) Any delegation under this section may be made to a specified person
or to the holder for the time being of a specified office or to the holders of
offices of a specified class.
(3) Every delegation under this section shall be revocable at will, and no
such delegation shall prevent the exercise of any power by the Commissioner.
( 4) Any such delegation may be made subject to such restrictions and
conditions as the Commissioner thinks fit, and may be made either generally
or in relation to any particular case or class of cases.
(5) Until any such delegation is revoked, it shall continue in force
according to its tenor. In the event of the Commissioner by whom it was
made ceasing to hold office, it shall continue to have effect as if made by
his successor.
(6) Any person purporting to cnrcise any power of the Commissioner
by virtue of a delegation under this section shall, when req wred to do . so,
produce evidence of his authority to exercise the power.
25. Annual report-Wi1hou1 limiting his right to report at any other
time, but subject to the p roYL\ ions of subsection (6) of section 19 of this
Act and to any rules for the guidance of the Commissioner made by the
House of Representatives and for the time being in force, the Commissioner
shall in each year make a report to Parliament on the exercise of his
functions under this Act.
26. Offences-Every person commits an offence against this Act and is
liable· on summary conviction to a fine not exceeding one hundred dollars
who--

(a) Without lawful junifiration or excuse, wilfully obstructs, hinders, or
resists the Commissioner or any other person in the exercise of
his powers under this Act:
(b) Without lawful justification or excuse, refuses or wilfully fails to
comply with any lawful requirement of the Commissioner or
any other person under this Act:
(c) Wilfully makes any false statement to or misleads or attempts to
mislead the Commis.•ioner or any other person in the exercise
of his poweni 1mder this Act.
27. Money to be appropriated by Parliament for purposes of this ActExcept as otherwise prov1ded in this Act, all salaries and allowances and .
other expenditure payable or incurred under or in the administration of this
Act shall be payable out of money to be appropriated by Parliament for the
purpose.

28. Power to amend Schedule by Order in Council on abolition or
creation of Department, etc.- \Vhc:re nny Department or organisation named
in the Schedule to this Act is abolhlcd, or its name is altered, or where
any new Department of State is created, the Governor-General may by
Order in Council make such amendments to the ~aid Schedule as may be
necessary to give effect to the abolition or alteration, or to include the name
of the new Department therein.
29. Savings-The provisions of this Act arc in addition to the provisions
of any other enactment or any rule of law under which any remedy or right
of appeal or objection is provided for any person or any proccdllie is
provided for the inquiry into or investigation of any matter, and nothing in
this Act shall limit or affect any such remedy or right of appeal or objection
or procedure as aforesaid.
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SCHEDULE
DEPARTMENTS

AND

ORGANISATIONS

TO

WHICH

THIS

ACT

APPLIES

Part I-Government Departments
•
•
(Amended, Act No. 67, 1964, s.
26, (1}).
(Amended, Act No. 67, 1964, s .
•
26 (1)).
The Audit Department.
The Crown Law Office.
The Customs Department.
(Amended, Act No. 3, 1967, s. 3

•

•

.

•
•

•
•

•
•

•

•

•

•

•
•

The Department of Education.

•

•

•

•

The Department of Health.

•

•

•

•
•

•

(Amended, Act No. 78, 1969, s. 2

•

(Amended, Act No. 107, 1972, s.

The Department of Internal Affairs.

•

•

•

•

•

The Department of Justice.
The Department of Labour.
The Department of Lnnrlll nnd Survey.

•

•

•

•

•

The Department of Scientific and
Industrial Research.
The Department of Social Welfare.
The Department of Statistics.
The Department of Trade and Industry.
The Export Guarantee Office.
The Government Life Insurance
Office.
The Government Printing Office.
The Inland Revenue Department.
I'.b.c Law Drn.fl.fng Offi.te.
The Legislntivc Department.
The Maori and Inland Affairs Department.
The Maori Trust Office.

•

•

•

•

(5)).

(Added, Act No. 68, 1964, s. 33
(3); Amended, Act No. 39,
1968, s. 16 (1)).

•

The Minea Department.
The Ministry of Agriculture and
Fisheries.
The Ministry of Defence.

(2)).

2 (5)).

(Amended, Act No. 14, 1968, s .
8 (1)) .

(Amended, Act No. 14, 1968, s .
8 (1)).
(Added, Act No. 60, 1971, s. 28.)
(Added, Act No. 107, 1972, s. 2
(5) ).

(Added, Act No. 50, 1964, s. 24).

(Added, Act No. 14, 1968, s. B
(1) ).

(Amended, Act No. 4, 1972,

8.

6

8.

3

(1)).

(Added, Act No. 3, 1972,
.LS)).

(Added, Act No. 61, 1964,

8.

26

(1) ).

The Ministry of Energy Resources.
The Ministry of Foreign Affairs.

(Added, Act No. 12, 1972, s. 13).
(Added, Act No. 18, 1969, 8, 2

The Ministry of Transport.

(Added, Act No. 39, 1968, s. 16

(2)).

The Ministry of Works.

•

•

•

(1)).

•

•

The New Zealand Electricity Department
The New Zealand Forest Service.
The New Zealand Government Railway Department.
The Office of the Public Service
Commission.

(Amended, Act No. 67, 1964,
26 (1)).

1•

325
Parliamentary Commissioner (Ombudsman)

1962, No. 10

SCHEDULE-continued
Tins ACT APPLU!S--cont.
Part 1--G-overnment Departments---continued
Police Department.
Post Office.
Prime Minister's Department.
Public Trust Ollice.
(Amended, Act No. 60, 1971, s .
28).
State Advances Corporation of
New Zealand.
State Insurance Office.
(Amended, Act No. 38, 1963, s .
•
36 (4)).
Tourist and Publicity Department
(Amended, Act No. 39, 1968, s .
•
16 (1)).
Treasury.
Valuation Department.
Part JI
Accident Compemation Com- (Added, Act No. 43, 1972, s. 184).
mission.
(Amended, Act No. 67, 1964, s .
•
•
•
26 (4); Act No. 52, 1971, •·
89 (I)).
(Amended,
Act No. 61, 1964, s .
•
•
26 (3); Act No. 52, 1971, s.
89 (1)).
(Amended, Act No. 47, 1965, •·
45 (1) ).
Board of Maori Affairs.
(Added, Act No. 124, 1965, s. 10).
Decimal Currency Board.
Earthquake and War Damage

DEPARTMENTS AND OlulANisATIONS TO WHICH

The
The
The
The

•

•

•

•

•

•

•

•

•

The
The
The

The
The

The

•

•

•

•

The
The
The

•
•

•

•

•
•

•

•

•

•

Commission.
The Government Stores Board
The
Government Superannuation
Board.
The Land Settlement Board
The Maori Purposes Fund Board.
The National Parks Authority.
The National Provident Fund Board
The National Roads Board.
The National Water and Soil Conservation Authority.

•

•

•

•

•

The New Zealand Army.
The New Zealand Defence Council.

(Added, Act No. 135, 1967, s. 39).
(Amended, Act No. 67, 1964, s .
26 (2): Act No. 62, 1971, ,.
89 (4)).
(Added, Act No. 67, 1964, ,. 26
(1) ).

The
The
The
The
The
The
The

New Zealand Naval Forces.
Police.
Public Service Commission.
Rehabilitation Board.
Royal New Zealand Air Force.
Social Security Commission.
Soil Ct:1n,;(frvution and Rivers
Control Com:in::il.
The State Fire Insurance Board.
(Added, Act No. 15-4, 1971, s. 23).
The Water Resources Council.
Part Ill
Education Boards.
(Added, Act No. 138, 1968, ,. 2
(6) ).

Hospital Boards.

(Added, Act No. 138, 1968, ,. 2
(6) ).

Th1' Act ii admini3tc:rcd in the Legislative Department.

326
Cu. 13

Parliamentary Commissioner Act 1967
11167 CHAPTER 13

An Act to make provision for the appointment and functions of a Parliamentary Commissioner for the investigation of administrative action
taken on behalf of the Crown, and for purposes connected therewith.
[22nd March 1967]
BB IT ENACTED by the Queen's most Excellent Majesty, by and with the
advice and consent of the Lords Spiritual and Temporal, and Commons,
in this present Parliament assembled, and by the authority of the same,
as follows:-

The Parliamentary Commissioner for Administration
Appointment
and tenure
of office.

1.-( 1) For the purpose of conducting investigntl~ns in accordance with
the following provisions of this Act there shall be appointed a, Commissioner,
to be known as the Parliamentary Commissioner for Administration.
(2) Her Majesty may by Lettl!r.i Patent from time to time appoint a
person to be the Commissioner, nnd nny person so appointed shall (subject
to subsection (3) of this section) bold office during good behaviour.

( 3 ) A person appointed to be the Commissioner may be relieved of
office by Her Majesty at his own request, or may be removed from office
by Her Majesty in consequence of Addren;es from both Houses of Parliament, and shall in any case vacate office on completing the year of
service in which he attains the age of sb::ty-five years.

1957 c. 20.

[Repealed,
1911, C. 62,
•. 18 (2).]
Salary and
pension.

( 4) The Commissioner shall not be a member of the House of Commons,
or of the Senate or Hoose of Commons of Northern Ireland, and
accordingly(a) in Part ID of Schedule 1 to the House of Commons Disqualification
Act 1957 there shall be inserted, at the appropriate point in
alphabetical order, the entry "The Parliamentary Commissioner
for Administration"; and
(b) the like amendment shall be made in the Part substituted for the
said Part ID by Schedule 3 to that Act in its application to the
Senate and House of Commons of Northern Ireland.
(5)

•

•

•

•

•

2.-(1) There shall be paid to the bolder of the office of Commissioner
a salary at the rate of (subject to subsection (2) of th.is section) of £8,600
a year.
(2) The House of Commons may from time to time by resolution
increase the rate of the salary payable uoder this. section, and any such
resolution may take effect from the date on which it is passed or such
other date a,s may be specified therein.
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(3) The provisions of Schedule 1 to this Act shall have effect with
respect to the pensions and other benefits to be paid to or in respect of
persons who have held office as Commissioner.
( 4) The salary payable to a holder of the office of Commissioner shall
be abated by the amount of any pension payable to him in respect of any
public office in the United Kingdom or elsewhere to which he had previously
been appointed or elected; but any such abatement shall be disregarded
in computing that salary for the purposes of the said Schedule 1.

(S) Any salary, pension or other benefit payable by virtue of this
section shall be charged on and issued out of the Consolidated Fund.
3.-(1) The Commissioner may appoint such officers as be may determine with the approval of the Treasury as to numbers and conditions of
service.

Administrative
provll.i1n11.

(2) Any function of the Commissioner under this Act may be performed by any officer of the Commissioner authorised for that purpose by
the Commwioner.
(3) The expenses of the Commissioner under this Act, to such amount
as may be mnctioned by the Treasury, shall be defrayed out of moneys
provided by Parliament.

Investigation by tlie Commissioner
4,-(1) Subject to the. provisions of this section and to the notes con- oe3artmenu
rnined in Schedule 2 to Lhls Act, this Act applies to the government 11Dtho ·u
depa.rtments and other .tuthorilia listed in that Schedule.
:;tbjeJ1;;9

(2) Her Majesty may by Order in Council amend the said Schedule 2
by the altu11tion of any entry c.r note, the removal of any entry or note
or lhe inse:rtion of any additional entry or note; but nothing in this sub-

Investigation.

ection authorise, the uiclusion in that Schedule of any body or authority

not being a depnrtment or other body or authority whose functions arc

~ reised on behnlf of the Crown.

(3 ) Any statutory instrument made by virtue of subsection (2) of this
stellon shall be subject to annulment in pursuance of a resolution of either
House of Parliament.

(4) Any reference in this Act lo o government department or other
authority to which this Act applies fncludcs a reference to the Ministers,

members or officers of that department or authority.

5.- (1) Subject to the provisions of thi! section, the Commissioner may Matters

hwe5tigate any action taken by or on behalf of a government department or !'Jbiec.t to.
-other authority to which this Act applies, being action taken in the exercise mvestigation.
of admi.o.istrativc functions of that department or authority, in any case

where--

(a) a written complaint is duly made to a member of the House of
Commons by a member of the public wbo claims to have sustained
injustice in. consequence of maladministration in connection with
·the action so taken; and
.
.
(b) the complaint is referred to the Commissioner, with the consent
of the person who made it, by a member of that House with a
request to &Qnduct an investigation thereon.
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(2) Except as hereinafter provided, the Com.missioner shall not conduct
an investigation under this Act in respect of any of the following matters,
that is to say(a) any action in respect of which the person aggrieved has or had a
right of appeal, reference or review to or before a tribunal constituted by or under any enactment or by virtue of Her Majesty's
prerogative;
(b) any action in respect of which the person a.ggrieved has or had a
remedy by way of proceedings in any court of Jaw:
Provided that the Commissioner may conduct an investigation notwithstanding that the person aggrieved has or had such a right or remedy if
satisfied that in the particular circumstances it is not reasonable to expect
him to resort or have resorted to it.
(3) Without prejudice to subsection (2) of this section, the Commissioner shall not conduct an investigation under this Act in respect of any
such action or matter as is described in Schedule 3 to this Act.
( 4) Her Majesty may by Order in Council amend the said Schedu]e 3
so as to exclude from the provisions of that Schedule such actions or
matters as may be described in the Order; and any statutory instrument
made by virtue of this subsection shall be subject to annulment in pursuance
of a resolution of either House of Parliament.
(5) In determining whether to initiate, continue or discontinue an investigation under this Act, the Commissioner shall, subject to the foregoing
provisions of this section, act in accordance with his own discretion; and
any question whether a complaint is duly made under this Act shall be
determined by the Commissioner.
Provisions
re!atins to
complaints.

6.-(1) A complaint under this Act may be made by any individual, or
by any body of persons whether incorporated or not, not being(a) a local authority or other authority or body constituted for purposes of the public service or of local government or for the
purposes of carrying on under national ownership any industry
or undertaking or part of an industry or undertaking;
(b} any other authority or body whose members are appointed by Her
Majesty or any Minister of the Crown or government department, or whose revenues consist wholly or mainly of moneys
provided by Parliament.
(2) Where the person by whom a complaint m[gbt bnve been made
under the foregoing provi9ions of this Act has died or is for any reason
unable to act for himself, the complaint may be mnde by bis personal
representative or by a member of his family or other IndMdual s111table to
represent him; but except as aforesaid a complnint shall not be entertained
under this Act unless made by the person aggrieved himself.
(3) A complaint shall not be entertained under this Act unless it is made
to a member of the House of Commons not later than twelve months
from the day on which the person aggrieved first had notice of the matters
alleged in the compln.lnt.; but the Commissioner may conduct an investigation pursuant to a coinpllli.nt not made within that period iC he considers
that there are special circumstances which make it proper to do so.
( 4) A complaint shall not be entertained under this Act unless the
person aggrieved is resident in the United Kingdom (or, if he is dead,
was so resident at the time of his death) or the complaint relates to
action taken in relation to him while he was present in the United Kingdom
or on an installation in a designated area within the meaning of the
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Continental Shelf Act 1964 or on a ship registered in the United Kingdom 1964 c. 29.
or an aircraft so registered, or in relation to rights or ob!lanlions which
accrued or arose in the United Kingdom or on such an Insuillation, ship
or aircraft.
7.-(l) Where the Commissioner proposes to conduct an investigation Procedui; lo
pursuant to a complaint under th.i~ Act, he shall afford to the principal ~!~~~tiom.
officer of the department or authonty concerned, and to any other person
who is alleged in the complaint to have taken or authorised the action
complained of, an opportunity to comment on any allegations contained
in the complaint.

(Z) Evt!ry such investigation shall be conducted in private, but e~cept
os 11forc,nld the procedure for conducting an investi~ation shall be such
o! 1ba Commissioner considers appropriate in the circumstances of the
cMe; a.ml without prejudice to the generality of the foregoing provision
the Commissioner ~y obtain information from such persons and in such
r ond .make iiUc:h inquiries, as he thinks fit, and may determine
,
r nny person may be represented, by counsel or solicitor or othern 1he investigation.
(3 ) The Commmioner may, if he thinks fit, pay to the person by
whom the complaint was made and to any other person who attends or
furnit hc! Information for the purposes of an investigation under this Act(a) sums in respect of expenses properly incurred by them;
(b ) allowances by way of compensation for the loss of their time,
in ocrqrdance with such scales and subject to such conditions as may be
dctcnnined by the Treasury.

(4) The conduct of an investigation under this Act shall not affect any
nction tnken by the department or authority concerned, or any power or
dlll)' o! that department or authority to take further action with respect
to any matters subject to the investigation; but where the person aggrieved
ha been removed from the United Kingdom under any Order in force
~er the Aliens Restriction Acts 1914 and 1919 or under the Commonwcnllh Tm.migrants Act 1962, he shall, if the Commissioner so directs, be 1962 c. 21.
JlCJlDiltcd to re-enter and remain in the United Kingdom, subject to such
conditions as the Secretary of State may direct, for the purposes of the
investlga.tlon.
8.- (1) For the purposes of an investigation under this Act the Com- Emfezlce.
mlu ioner may require any Minister, officer or member of the department
or authority concerned or any other person who in his opinion is able
to furnish information or produce documents relevant to the investigation
to furnish any such information or produce any such document.

(2) For the purposes of any such investigation the Commissioner shall
have the same powers as the Court in respect of the attendance and
examination of witnesses (includulg the admimstration of oaths or a.ffumations and the cxnminntfon of witnesses abroad) and in respect of the
production of documents.
(3) No obligation to maintain secrecy or other restriction upon the disc:l~ure of information obtained by or furnished to persons in Her Majesty's
1ervice, whether imposed by any enactment or by any rule of law, shall
apply to the disclosure of information for the purposes of an invettigatlon
1.1nder this Act; and the Crown shall not be entitled in relation to any such
investigation to any such privilege in respect of the production of documents
or the giving of evidence as is allowed by law in legal proceedings.
P 13927-12
K 6111
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( 4) No person shall be required or authorised by virtue of this Act
to furnish any information or answer any question relating to proceedings
of the Cabinet or of any committee of the Cabinet or to produce so
much of any document as relates to such proceedings; and for the purposes
of this subsection a certificate issued by the Secretary of the Cabinet with
the approval of the Prime Minister and certifying that any information,
questmn, document or part of a document so relates shall be conclusive.
[See amendments. 1968,
c, 64, S8, 16,
17.]

(5) Subject to subsection (3) of this section, no person shall be compelled for the purposes of an investigation under this Act to give any
evidence or produce any document which he could not be compelled to
give or produce in proceedings before the Court.

Obstruction
and contempt.

9.-(1) If any person without lawful excuse obstructs the Commissioner
or any officer of the Commissioner in the performance of his function under
this Act, or is guilty of MY Jtct or omission in relation to an investigation
under this Act which, if that investigation were a proceeding in the Court,
would constitute contempt of court, the Commissioner may certify the
offence to the Court.
(2) Where an offence is certified under this section, the Court may
inquire into the matter and, after hearing any witnesses who may be
produced against or on behalf of the person charged with the offence, and
after hearing any statement that may be offered in defence, deal with him
in any manner in which the Court could deal with him if he had
committed the like offence in relation to the Court.
(3) Nothing in this section shall be construed as applying to the taking
of any such action as is mentioned in subsection ( 4) of s~ction 7 of this Act.

Reports by
Commissioner.

10.-(1) In any case where the Commissioner conducts an investigation
under this Act or decides not to conduct such an investigation, he shall
send to the member of the House of Commons by whom the request for
investigation was made ( or if he is no longer a member of that House, to
such member of that House as the Commissioner thinks appropriate) a
report of the results of the investigation or, as the case may be, a statement
of his reasons for not conducting an investigation.
(2) In any case where the Commissioner conducts an investigation under
: this Act, he shall also send a report of the re~ults of the investigation to
the principal officer of the department or authority concerned and to any
other person who is alleged in the relevant complaint to have taken or
authorized the action complained of.
( 3) If, after conducting an investigation under this Act, it appears to the
Commissioner that injustice has been caused to the person aggrieved in
consequence of maladministration and that the injustice has not been, or
will not be, remedied, he may, if he thinks fit, lay before each House of
Parliament a special report upon the case.
( 4) The Commissioner shall annually Jay before each House of Parliament a general report on the performance of his functions under this Act
and may from time to time lay before each House of Parliament such
other reports with respect to those functions as he thinks fit.
(5) For the purposes of the law of defamation, any such publication
as is hereinafter mentioned shall be absolutely privileged, that is to say(a) the publication of any matter by the Commissioner in making a
report to either HoUSe of Parliament for the purposes of this Act;
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(b) the publication of any matter by a member of the House of
Commons in communicating with the Commissioner or his
officers for those purposes or by the Commissioner or his officers
in communicating with such a member for those purposes;
(c) the publication by such a member to the person by whom a
complaint was made under this Act of a report or statement sent
to the member in respect of the complaint in pursuance of
subsection (1) of this section;
·
(d) the publication by the Commissioner to such a person as is
mentioned in subsection (2) of this section of a report sent to that
person in pursuance of that subsection.

11.-(1) It is hereby declared that the Commissioner and his officers Provlaioa for
ho ld office under Her Majesty within the meaning of the Official Secrets 1ecrecy of
Act 1911.
Wfi_~•;fr1.
(2} Information obtained by the Commissioner or his officers in the
course of or for the purposes of an investigation under this Act shall not be
disclosed except(a) for the purposes of the investigation and of any report to be
made thereon under this Act;
(b) fnr the purp05es of any proceedings for an offence under the
Official Secrets Acts 1911 to 1939 alleged to have been committed in respect of information obtained by the Commissioner
or any of his officers by virtue of this Act or for an offence of
perjury alleged to have been committed in the course of an
mvestigation under this Act or for the purposes of an inquiry
wifh ·a view to the taking of such proceedings; or
(c) for the purposes of any proceedings under section 9 of this Act;
and the Commissioner and bis officers shall not be called upon to give

cvidc11te in 11ny proceedings (other than such proceedings a:i aforesaid)
of matten comfng to his or their knowledge in the course of an investigation
u nder this Act.

(3) A Minister of the Crown may give notice in writing to the Commissioner, with respect to any document or information specified in the
notice, or any class of documents or information so specified, that in the
o pinion of the Minit1i:r the disclosure of that document or information,
o r of documents or information of that class, would be prejudicial to the
iafety of the State or otherwise contrary to the public interest; and where
JUCb a notice is given nothing in this Act shall be construed as authorising
or requiring the Commissioner or any officer of the Commissioner to
communicate to any l'erson or for any purpose any document or information
specified in the notiee, or any document or information of a class so
specified.
· ( 4) The references in this section to a Minister of the Crown include
references to the Commissioners of Customs and Excise and the
Commissioners of Inland Revenue.

Supplemental
12.-(1 ) In this Act the following expressions have the meanings hereby latcrpret&tion.

respectively assigned to them, that is to say"action" includes failure to 11ct1 ond other expressions connoting action
shall be construed m;cord1ng)y;
"the Commissioner" means the Parliamentary Commissioner for
Administration;
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"the Court" means, in relation to England and Wales the High Court,
in relation to Scotland the Court of Session, and in relation to
Northern Ireland the High Court of Northern lrelood;
"enactment" includes an enactment of the Parliament of Northem
Ireland, and any instrument made by virtue of an enactment;
"officer" includes employee;
"person aggrieved" means the person who claims or is alleged to have
sustained such injustice as is mentioned in section 5 (I) (a) of
this Act;
"tribunal" includes the person constituting a tribunal consisting of one
person.
( 2) References in this Act to any enactment are references to that
enactment as amended or extended by or under any other enactment.

(3) It is hereby declared that nothing in this Act authorises or requires
the Commissioner to question the merits of a decision taken without
maladministration by a government department or other authority in the
exercise of a discretion vested in that department or authority.

Applica1ion

to Northern
Ireland.

13 .-(1) Subject to the provisions of this section, this Act extends to
Northern Ireland.
(2) Nothing in this section shall be construed as authorising the
inclusion among the departments and authorities to which this Act applies
of any department of the Government of Northern Ireland, or nny nuthnrity
established by or with the authority of the Parliament of Nonhcrn Ireland;
but this Act shall apply to any such department or authority, 111 relation to
any action taken by them as agent for a department or authority to which
this Act applies, as it applies to the last·mentioncd department or authority.
(3) In section 6 of this Act the references to a Minister of the Crown
or government department and to Parliament shall include references to a
Minister or department of the Government of Northern Ireland and to the
Parliament of Northern Ireland.

(4) In section 8 of this Act the references to the Cabinet shall include
references to the Cabinet of Northern Ireland, and in relation to that
Cabinet for the reference to the Prime Minister there shall be substituted a
reference to the Prime Minister of Northern Ireland.

Short tJUc
andCOlll•

menccment.

14.-(1) This Act may be cited as the Parliamentary Commissioner
Act 1967.

(2) This Act shall come into force on such date as Her Majesty may by
Order in Council appoint.
(3) A complaint under this Act may he made in respect of matters which
arose before the commencement of this Act; and for the purposes of subsection (3) of section 6 of this Act any time elapsing between the date of
the passing and the date of the commencement of this Act (but not any
time before the first of those dates) shall be disregarded.

333
Parliamentary Commissioner Act 1967

Ce. 13

SCHEDULES
SCHEDULE 1
PBNSIONS AND OTHER BBNBFITS

1. A person appointed to be the Commissioner may, within such period
and in such manner as may be prescribed by regulations under this
Schedule, elect between the statutory schemes
pensions and other benefits
applicable respectively to the judicial office. listed in Schedule 1 to the
Judicial Pensions Act 1959 and to the civil service of the State ( in this 1959 c. 9
Schedule referred to respectively as the judicial scheme and the civil service (I & 9 Eliz. 1),
scheme), and if he does not so elect shall be treated as having elected for
the civil service scheme.

or

•

1

nd•

fJj•

2. Where a person so appointed elects for the judicial scheme, a pension
may be granted to him on ceasing to bold office as Commissioner if he has
held that office for not less than five years and either(a) has attained the age of sixty-five years; or
(b) is disabled by permanent infirmity for the pedormance of the
duties of that office;
and (subject to regulations under this Schedule) the {'TOvisioos of the
Judicial Pensions Act 1959, other than section 2 (retinng age), and of
sections 2 to 8 of the Administration of Justice (Pensions) Act 1950 (lump t9S0c. ll
sums and widows and dependants pensions), shall apply in relation to him 04& ts
and his service as Commissioner as they apply in relation to the holders of Geo, 6 >•
judicial offices listed in Schedule 1 to the said Act of 1959 and service in
any such office, this paragraph being the relevant pension enactment for the
purposes of that Act.
1972,

. 19.J

3. Where a person so appointed elects for the civil service scheme, the
Superannuation Act 1965 shall (subject to regulations under this Schedule) 1965 c. 7-4.
apply as if his service as Commissioner were service in an established
capacity in the civil service of the State.

4. The Treasury may by statutory instrument make regulations for purposes supplementnrv to tbe forosoing provisions of this Schedule; and such
regulations may, Without prejudice to section 38 of the Superannuation Act
1965 ( employment in m<lre thrul o ne public office), make special provision
with respect to the pensions and other benefit!" p.nyable to or in respect of
persons to whom the judicial scheme or the civil service scheme has BJ?plied
or applies in respect of any service other than service as Commissioner,
including provision(a) for aggregating othcrr service falling within the judicial scheme
with service as Commiuloner, or service as Commissioner with
such other service, for the purpose of determining qualification
for or the amount of benefit under that scheme;
(b) for incrcMlor,: the amount of the benefit payable under the judicial
scheme, in the case of a person to whom that scheme applied in
respect of tlll office held by him before appointment as Commissioner, up to the amount which would have been payable there- ScB 1
under if he had rccfrcd from that office on the ground of per· ·
manent infirmity lmmcdintely before lili appointment;
(c) for llmhing the amount of benefit payable under the judicial
~chemc, in the case of a person to whom the civil service schem e
applied in respect of service before his appointment u Cnmmi&sioner, by reference to the difrarence between the amount of the
benefit granted in his case under lhe civil service scheme and
the amount which would be payable under the judicial scheme
if that service had been service as Commissioner.
P

13927-13
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5. Any statutory instrument made by virtue of this Schedule shall be
subject to annulment in pursuance of a resolution of the House of Commons.
SCHEDULE 2

section 4.

DEPARTMENTS AND AUTIIORJTIES SUBJECT TO INVESTIGATION

Ministry of Agriculture, .Frnmics and
Food.
Charity Commission.
Civil Service Commission.
Commonwealth Office.
Crown Estate Office.
Customs and Excise.
Decimal Currency Board.
Ministry of Defence.
Department of Economic Affairs.
Department of Education and Science.
Export Credits Guarantee Department
Foreign Office.
Ministry of Health.
Home Office.
•
•
•
•
*
Central Office of Information.
lnland Revenue.
Ministry of Labour.
•
•
•·
•
•
Land Registry.
Lord Chancellor's Department.
Lord President of the Council's Office.
National Debt Office.
Department of National Savings.
•
•
•
•
,.
Ministry of Posts and Telecommuni•
cations.

••

•• •• •
• Record
• Office.
• •
Public

•..

•

Public Trustee.
Department of the Registrars of
Scotland.
General Register Office.
General Register Office, Scotland.
Registry of Friendly Societies.
Royal M1nL
Scottish Omce.
Scottish Record Office.
Ministry of Social Security.
Social Survey.
Stationery Office.
Ministry of Technology.
Board of Trade.
Department of Trade and Industry.

• •
Treasury.

•

Treasury Solicitor.
Welsh Office.

,.

*

(Added, S.I., 1968, No. 1859).

(Amended, S.I., 1970, No. 1681).

(Amended, 1971, c. 18, s. 6 (2)).

(Added, 1969, c. 48, s. 93 (3)).
(Amended, S.l., 1970, No. 1682).
(Added, 1969, c. 48, s. 2 (6) ),
(Amended, 1969, c. 48, s. 2 (6)),
(Amended, S.l., 1969, No. 1498).
(Amended, S.1., 1970, No. 1681).

(Added, S.l., 1970, No. 1537).
(Amended, S.I., 1970, No. 1681).
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NOTES

1. The reference to the Ministry of Defence includes the Defence
Council. the Admiralty Board, the Army Board and the Air Force Board.

2. The reference to the Lord President of the Council's Office does
not include the Privy Council Office .

....

3.

•

•

•

•

•

4. The reference to the Registry of Friendly Societies includes the
Central Office, the Office of the Assistant Registrar of Friendly Societies
for Scotland and the Office of the Chief Registrar and the Industrial
Assurance Commissioner.

.is,

5.

•

•

•

•

•

).]

6. The reference to the Treasury does not include the Cabinet Office,
but subject to that includes the subordinate departments of the Treasury
and the office of any Minister whose expenses are defrayed out of moneys
provided by Parliament for the service of the Treasury.
7. The reference to the Treasury Solicitor does not include a reference
to Her Majesty's Procurator General.
8. In relation to any function exercisable by a department or authority
for the time being listed in this Schedule which was :previously exercisable
on behalf of the Crown by a department or authontY not so listed. the
reference to the department or authority so listed includes a reference to
the other department or authority.

SCHEDULE 3

Section,.

MATTERS NOT SUBJECT TO INvEsnGATION

1. Action taken in matters certified by a Secretary of State or other
Minister of the Crown to affect relations or dealings between the Govern•
ment of the United Kingdom and any other Government or any inter·
national organisation of States or Governments.

2. Action taken, in any country or territory outside the United King•
dom, by or on behalf of any officer representing or acting under the
authority of Her Majesty in respect of the United Kingdom, or any other
officer of the Government of the United Kingdom.
3. Action taken in connection with the administration of the government Sea. 3
of any country or territory outside the United Kingdom which forms part
of Her Majesty's dominions or in which Her Majesty has jurisdiction.
4. Action taken by the Secretary of State under the Extradition Act 1870 c. ,2
1870 or the Fugitive Offenders Act 1881.
1881 c. 69:
5. Action taken by or with the authority of the Secretary of State for
the purposes of investigating crime or of protecting the security of the
State, including action so taken with respect to passports.
6. The commenC-1:ment or c<;induct _of civil or criminal proceedings before
any- court of law m the Umted Kingdom, of proceedings at any place
under the Naval Discipline Act 1957, the Anny Act 1955 or the Air Force 1957 c. 53.
Act 1955, or of 1>roceedin~s before anv international court or tribunal.
1955 c. 18.
1955 c. 19.
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7. Any exercise of the prerogative of mercy or of the power of a Secretary of State to make a reference in respect of any person to the Court of
Appeal, the High Court of Justicie.ry or the Courts-Martial Appeal Court.
[Seeamend-

menu, 1912,
c. 58, ,. 64.]

8. Action taken on behalf of the Minister of Health or the Secretary
of State by a Regiooru Hospital Board, Board of Governors of a Teaching
Hospital, Hospital Munn&C.ment Committee or Board of Management, or
by the Public Health l.nboratory Service Board.
9. Action taken in matters relating to contractual or other commercial
transactions, whether within the United Klni;tlom or elsewhere, being
transactions of a government department or authority to which this Act
applies or of any such authority or body as i! mcmLloned in paragraph (a)
or ( b) of subsection ( 1 ) of section 6 of this Act and not being transactions for or relating to(a) the acquisition of land compulsorily or in circumstances in which
it could be acquired compulsorily;
(b) the disposal as surplus of land acquired compulsorily or in such
circumstances as aforesaid.
10. Action taken in respect of nppointments or removals, pay, discipline,
superannuation or other personnel matters, in relation to(a) service in any of the armed forces of the Crown, including
reserve and auxiliary and cadet forces;
(b) service in any office or employment under the Crown or under
any authority listed in Schedule 2 to this Act; or
(c) service in any office or employment, or under any contract for
services, in respect of whicb power to take action, or to determine
or approve the action to be taken, in such matters is vested in
Her Majesty, any Minister of the Crown or any such authority as
aforesaid.
11. The grant of honours, awards or privileges within the gift of the
Crown, including the grant of Royal Charters.
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PARLIAMENfARY COMMISSIONER.
No. 64 of 1971.

AN ACT to er~wlde_for th.c 41,Ppqintment of a_ Parl~~ntary Contmfsslouer
for AdmmU;trohve lavcsui;a.l lons for the mvest1gation of admlnilitmtive
action taken by or on be.bill of certain government departments and
other authorities and for inddental purposes.

[Assented to 22nd December, 1971.1
BB it enacted by the Queen's Most Excellent Majesty, by and with the
advice and consent of the Legislative Council and the Legislative Assembly
of West.em Australia, in this present Parliament assembled. and by the
authority of the same, as follows:PAB.T 1.-PR.El.IMINARY.

1. This Act may be cited as the Parliamentary Commissioner Act, 1971. Short title.

2. Th.is Act shall come into operation on a date to be fixed by CommenceProclamation.
ment.
3.· This Act is arranged as followsPAB.T 1.-PRELIMINAllY. Ss. 1-4.
PAJI.T IL-TIIE PARUAMl!NTARY COMMISSIONER.
INVESTIGATIOHS. Ss. S-12.

Arranp.

mmtofAct.
FOR

ADMINJSTRA11VB

PAB.T m.-.JUlUSDICTION AND FUNCTIONS OF nm COMMISSIONER.

PAJI.T

Division 1-Extent of jurisdiction. Ss. 13-14.
Division 2-Initiation of investigations. Ss. 15-18.
Division 3-Conduct of investigations. Ss. 19-24.
Division 4-Action on investigations. Ss. 25-26.
Division S-Annual and other reports of the Commissioner.
Ss. 27-28.
IV.-MJSCl!LLANl!OUS. Ss. 29-32.

4. In this Act, unless the contrary intention appears-De1blltfom.
"Acting Commissioner" means the Acting Parliamentary Commissioner
for Administrative Investigations appointed under this Act;
"appropriate authority", in relation to an investigation under this Act,
means the government department or other authority by which
or on behalf of which the action that is the subject of such
investigation was taken;
"Commissioner" means the Parliamentary Com.missioner for Administrative Investigations appointed under this Act;
"department of the Public Service" means any department constituted
by or under the Public Service Act, 1904, or constituted by or
under any other enactment as a department within the meaning
of that Act;
"officer of the Commissioner" means an officer appointed under
subsection (1) of section 9;
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"officer of the Public Service" means a person employed in the Public
Service as that expression is defined in the Public Service Act,
1904;

"permanent head", in relation to a department of the Public Service,
means the permanent head thereof for the purposes of the Public
Service Act, 1904;
"person aggrieved", in relation to a complaint under this Act, means
the person who appears from the complaint to be the person
personally affected by the action to which the complaint relates;
"principal officer" means, in relation to--

(a) a department of the Public Service or similar organization,
the permanent head or other principal officer thereof; and
(b) any other authority, the president, chairman, or other
principal or presiding member thereof or, if the authority
is constituted of a single person, that person;
"responsible Minister'' means. in relation to action taken by any
government department or other authority, the Minister charged
with the administration of that department or the enactment in
relation to the functions conferred by, or arising under which, the
action was taken;
"section" means a section of this Act;
"tribunal" includes the person constituting a tribunal consisting of one
person.
PART II.-THE PARLIAMENTARY COMMISSIONER FOR ADMINISTRATJVB
INVESTIGATIONS.

-·

Appoint•

:,cm~

5. ( 1) For the purpose of conducting investigations in accordance with
this Act there shall be appointed a Commissioner, to be known as the
Parliamentary Commissioner for Administrative Investigations.
(2) The Commissioner shall be appointed by the Governor, and shall
hold office in accordance with the provisions of this Act.
(3) The Commissioner s-hall be appointed to bold office for a term of
five years, but he may, at any time, by writing under his hand, addressed
to the Governor, resign his office, and on receipt of his resignation by
the Governor, he shall vacate office as Commissioner.
( 4) The Commissioner shall vacate his office on completing the year of
service in which he attains the age of sixty-five years.
(5) The Commissioner shall be paid a salary at such rate as the
Governor may determine; and the rate of that salary shall not, without the
consent of the Commissioner, be reduced during his term of office.
(6) The salary payable to the holder of the office of Commissioner
under this section shall be paid out of the Consolidated Revenue Fund
which, to the necessary extent, is hereby appropriated accordingly.
(7) The Commissioner is entitled to such leave of absence and such
travelling and other allowances as the Governor determines.
(8) No person who is or has been within the preceding three years a
member of the Parliament of the Commonwealth or any State shall be
appointed as Commissioner, and if the Commissioner is nominated for
election for any of such Houses of Parliament he shall vacate office as
Commissioner.

'339
1971.]

Parliamentary Commissioner.

[No. 64.

(9) The Commissioner shall not, except in so far as he is authorised

so to do by resolutions of both Houses of Parliament, hold any office

of profit or trust (other than his office ~ Commissioner) or engage in any
occupation for reward outside the dutiitS of his office, and if the Commissioner contravenes this subsection be mnll l}e regarded, for the purposes
of section 6, as being guilty of misconduct
(10) Section 34 of the Interpretation Act, 1918 does not apply to the
Office of Commissioner.
6. ( 1) The Cornmissiont"r may, at any time, be suspended or removed Remov'!l or
from his office by the Governor on addresses from both Houses of
Parliament.
siOllCJ'.

~'fro;

(2) Where the Governor is satisfied that the Commissioner(a) is incapable of properly performing the duties of his office;
(b) has shown himself incompetent properly to perform, or has
neglected, those duties;
{c) has applied to take, or has taken, advantage of any law relating
to bankruptcy, or has compounded, or entered into any arrangement, with his creditors; or
(d) has been guilty of misconduct,

he may suspend the Commissioner from his office.
(3) When the Commissioner has been suspended from his office under
subsection (2) of this section he shall be restored to office unless-(a) a statement of the grounds of his suspension is laid before each
House of Parliament during the first seven sitting days of that
House following the suspension; and
(b) each House of Parliament, during the session in which the statement is so laid, and within thirty sitting days of that statement
being so laid, passes an address praying for his removal from his
office.

7. ( 1) The Governor may appoint a person to act in the office o f ~ ~
the Commissioner in such cases or in such circumstances as may be ~ Commilprovided for under this section, and the person so appointed shall be sloau.
known as the Aeling Parliamentary Commissioner for Administrative
Investigations.
(2) In such cases or in such circumstances as may be specified in Rules
of Parliament the Acting Commissioner may exercise the functions of the
Commissioner, and anything done by the Acting Commissioner in BO
exercising those functions ball the like effect as if it were done by the
Commissioner.
(3) The Acting Commissioner is entitled to such remuneration, such
travelling and such other allowances as the Governor may determine.
8. ( 1) Before entering upon the exercise of the duties of their respective offices the Commissioner and the Acting Commw ioner i.hnll each take
an oath or affirmation that he will faithfully and impnrli1tlly perform the
duties of his office, and that he will not, except in accordance with this
Act, divulge any information received by him under this Act.
(2) The oath or affirmation shall be administered by the Speaker of
the Legislative Assembly.

Oath of

<;omm.is-

A:a~m-

slooer.
Cf.

ss Viet.

No. 14,
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9. (1) The Governor may, on the recommendation of the Commissioner, appoint such officers as he considers necessary for the purpose of
enabling the functions of the Commissioner properly to be carried out.
( 2) Subject to this Act, the terms and conditions of service of officers
of the Commissioner shall be such as the Governor determines.

Cf, 5S Viet.
No.1<4,

(3) An officer of the Commissioner shall, before be commences his
duties as such, take an oath or affinnation, to be administered by the
Commissioner, that, except in accordance with this Act, be will not divulge
any information received by him under this Act.

Supple-

10. (1) The Public Service Act, 1904, does not a,:,ply to the Commissioner, the Acting Commissioner, or the officers of the Commissioner.

mentary

p tovill0111
.o 10 Com·

mlssloner
and other
ofliceu.

(2) The Commissioner and each officer of the Commissioner shall, for
the purposes of the Superannuation and Family Benefits Act, 1938, be
deemed to be an employee within the meaning of that Act.
(3) When an officer of the Public Service is appointed to the office of
Commissioner or Acting Commissioner or becomes an officer of the
Commls.iioncr he is entitled to retain all his existing and accruing rights
as if hi.~ M:rYice in that office or as such an officer as the case may be,
were a continuation of his service as an officer of the Public Service,
(4) When a person cell!ics lo hold the office of Commissioner or Acting
Commissioner or to be nn offici:r of the Commissioner and becomes an
officer of the Public Service his service in that office or as an officer of the
Commissioner shall be regarded as service in the Public Service for the
purposes of determining his rights as an officer of the Public Service.

Deleptlon

of fUJJCtlom

of CommJa.
liODU,

11. (1) In so far as he is irutborised so to do by Rules of Parliament
made under this Act, or a resolution of both Houses of Parliament, the
. Commissioner may, by instrument in writing under his hand, delegate to
any officer of the Commissioner the exercise of any powers conferred on
the Commissioner under this Act, except the powers conferred on him by
this subsection and the power to make any report or recommendations
under this Act.
(2) A delegation under this section may be made to a speci.fied person
or to the holder for the time being of a specified office or to the holders
of specified offices.
(3) Every delegation under this section may be revoked or varied at any
time by the Commissioner by instrument in writing under bis band, and no
such delegation prevents the exercise of any power by the Commissioner.
( 4) A delegation under this section may be made subject to conditions
and restrictions, and may be made generally or in relation to any particular
case or class of cases.
(5) When a Commissioner by whom a delegation is made dies, or ceases
to bold, or is suspended from, office, the delegation shall be deemed to
continue in force according to its tenor until it ls revoked or varied under
this section.

( 6) Any act done by an officer of the Commissioner in the exercise of
the powers delegated to him under this section has the like effect as if it
were done by the Commissioner.
Rlllmof

Parllamcat.

12. ( 1) Rules of Parliament may be made for the guidance of the
Commissioner ln the exercise of his functions and for the other purposes for
which Rules of P11tliament may be made under this Act.
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(2) Subject to this Act the functions of the Com.m.lSllioner shall be
exercised in accordance with the Rules of Parliament mClde under this Act.
(3) The Rules of Parliament referred to in this section are rules lhnt
have been agreed upon by each House of Parliament in accordance with the
rules and orders thereof.
(4) Rules of Parliament made under this Act shall be published in the
Government Gazette.
(5) Section 36 of the Interpretation Act, 1918 does not apply to Rules
of Parliament made under this Act.

PAII.T m.-JURISDICTION AND FUNCTIONS OF THE COMMISSIONEII..

Division 1.-E:ctent of jurisdiction.
13. (1) Subject to subsection (2) of this section, this Act applies to the ~IUIIDell19
government departments and other authorities specified in The Schedule ::,ibj.:~rltlel
to this Act, and to any other government departments or other authorities toYC1tipticn.
to which this Act is declared to apply by Rules of Parliament.
(2) This Act does not apply to(a) the Supreme Court, The District Court of Western Australia or
any other court of law:
(b) a Judge of the Supreme Court or of The District Court of
Western Australia or any person acting in the office, or executing
the functions of the Master of the Supreme Court or of the
Registrar of The District Court of Western Australia;
,(c) a commissioner of any court or a stipendiary magistrate;
(d) a coroner;
( e) the Auditor General; or
(f) the Parliamentary Privileges Act, 1891.
(3) For the purposes of this Act(a) references to a government department or authority shall be
construed as including references to each of the members, officers,
and employees thereof;
(b) references to an officer of an authority shall be construed as
including references to an officer appointed by that authority
under any enactment; and
(c) references to a member of an authority shall be construed as
including n:[erences to the holder of any office created by an
enactment who by virtue of his holding that office is a member
of that authority.
(4) For the purposes of this Act, but subject to subsection (5) of this
section, the following persons shall be deemed to constitute the officers and
employees of a department of the Public Service, namely(a) the permanent head of the department;
(b} officers of the Public Service employed in the department;
(c) officers appointed by the Governor under the provisions of any
Act admmistered in that department; and
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(d) officers appointed by the Minister of the Crown administering the
department or the permanent head of the department, being
either(i) officers who are so appointed under any enactment; or
(ii) officers whose remuneration as such is defrayed in whole
or in part out of moneys provided by Parliament.
(5) A member of a board, committee, or similar body constituted by
any enactment or by virtue of Her Majesty's prerogative, or of any tribunal
so constituted, shall not, as such, be regarded, for the purposes of this Act,
as an officer or employee of a department of the Public Service.

14. (1) Subject lo ih'is Act, the Commissioner shall investigate any
decision or recommendation made, or any act done or omitted, tbat relates
to a matter of adminirtrnl.ion and affects any person or body of persons
in his or its personal capacity in or by any government department or other
authority to which this Act applies in the exercise of any power or function
conferred by, or arising under, any enactment.
(2) Refercnco:r ln (his Act to the taking of any action shall be construed
as including references to-(a) a failure or refusal to perform any act;
(b) the formulation of any proposal or intention; and
(c) the making of any recommendation (including a recommendation
to a Minister of th1; Crown).
(3) This section does not authorise or require the Commissioner to
investigate under this Act any decision made by Cabinet or by a Minister
of the Crown or question the merits of any such decision.
(4) Subject to subsection (5) of this section, the Commisisoner shall not
conduct an investigation under this Act in respect of any of the following
matters, that is to say( a) any action in respect of which the person aggrieved has or had a
right of appeal, reference, or review to or before a tribunal constituted under any enactment or by virtue of Her Majesty's prerogative; and
(b) any action in respect of which the person aggrieved has or had a
remedy by way of proceedings in any court of law.
(S) Notwithstanding anything in subsection (4) of this section, the Commissioner may conduct any investigation notwithstanding that the per50D
aggrieved has or had such a right or remedy as is referred to in that subsection if he is satisfied that, in the particular circumstances, it is not
reasonable to expect him to resort, or to have resorted, to it
(6) The Commissioner shall not conduct an investigation into any action
taken by a person acting as legal adviser or as counsel.
(7) The powers of the Commissioner under this Act in relation to any
action taken by a government department or other authority may be exer•
cised notwithstanding that that action was taken on behalf of, or in the
exercise of any functions conferred on, an authority to which this Act does
not apply, but nothing in this Act authorises or requires the Commissioner
to question the merits of any decision made by such an authority.
(8) The powers of the Commissioner to investigate any action may,
if in all the circumstances he considers it proper so to do, be exercised in
respect of action taken before the coming into operation of this Act.
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Division 2.-lnitiation of investigations.
(1) Either House of Parliament, or any committee of either of Iavcsdp.
those Houses, or a joint committee of both Houses of Parliament, may ~ br

15.

refer to the Commissioner, for investigation and report, any matter which Parllam.cru.
that House or committee considers should be investigated by him.

(2) On any matter being referred to him under this section the Commissioner shall, as soon as may be, carry out the investigation and submit
his report thereon, in the case of a matter referred( a) by a joint committee of both Houses of Parliament,-to the
President of the Legislative Council and the Speak.er of the
Legislative Assembly;
(b) by the Legislative Council, or a committee thereof,-to the President of the Legislative Council; or
(c) by the Legislative Assembly, or a committee thereof,-to the
Speaker of the Legislative Assembly.
. (3) Subsection ( 4) of section 14 does not apply to a matter referred to
the Commissioner under this section, but where, in relation to that matter
any person aggrieved thereby has or had such a right or remedy as is
referred to in that subsection, the Commiuioner may refcain from commencing any investigation into that mailer until he is satisfied that that
right or remedy cannot or will not be exercised or sought or, if it has been
exercised or sought, the proceedings thereon have been finally concluded
or abandoned.

16. ( I ) Without prejudice to the provisions of section 1S any investiga- Jaitladoa
lion that the Commissioner is authorised to conduct under this Act may be I n ~
so oonducted, either on bis own motion or on a complaint made in 0 : - .
accordance with section 17,
·

gr

(2) An F11\'cstlgation may be commenced as a consequence of a complaint notwitb\l.JUUling that the complaint may not on its face be agairut
any such action as is referred to in subsection (1) of section 14.

17.

(1) Except as otherwise provided in this section a complaint under 0--.C,,•n

this Act shall be made in writing by any person or by any body of persOllll,
whether incorporated or not.

(2) When the person by whom a complaint might have been made
under this Act dies or is for any reason unable to act for himself, the
complaint may be made by his personal representative or by a member of
his family or other individual suitable to represent him; but except as
otherwise provided in this subsection a complaint shall not be entertained
under this Act unless it is made by the person aggrieved himself.
(3) (a) The provisions of any enactment prohibiting or restricting or
authorising or requiring the imposition of prohibitions or restrictions on
communication to any other person do not apply to any communication
made for the purpose of making a complaint under this Act.
(b) Any person having the right to keep in 1:u, 1ody, or to detain in any
place, a person who desires to make a complaint under this Act shall
take all steps necessary to facilitate the making of I he complaint.

( 4) A person who contravenes subsection (3) of this section is guilty
of an offence.
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(5) Except where the Commissioner, in the special circumstances of a
case, otherwise determines, a complaint shall not be entertained under this
Act unless it is made not later than twelve months from the day on which
the person aggrieved first had notice of the matters alleged in the complaint.

(6) Notwithstanding anything in subsection (5) of this section a complaint in respect of any action taken before the date of the coming into
operation of this Act may be entertained if it is made within the six
months following that date.
Re.falalto

invutiaate

compllUll!a.

18. ( 1) The Commissioner may refuse to entertain a complaint, or,
having commenced to investigate a matter raised in a complaint, may
refuse to continue the investigation if he is of the opinion that( a) the matter raised in the complaint is trivial;
(b) the complaint is frivolous or vexatious or is not made in good
faith;
(c) the person aggrieved has not a sufficient personal interest in the
matter raised in the complaint; or
(d) having regard to all the circumstanc~ of the case, the investigation, or the continuance of the investigation of the matter raised
in the complaint, is unnecessary or unjustifiable.
(2) Where, under this Act, the Commissioner is precluded from eotertainin~, or refuses to entertain, a complaint, or refuses to continue an
investigation of any matter raised in a complaint, he shall l.nfonn the
complainant of bis decision and at the same time state the reasons therefor.
Division 3.-Conduct of investigations

Procecdlqa

on inveaUaatioai,

19. (1) Before investigating under this Act any action taken by or on
behalf of ~he government department or other authority the Commissioner
shall notify the principal officer thereof and the responsible Minister in
writing of his intention so to do, specifyUJg the action in respect of which
the investigation is to be conducted.
(2) Every investigation by the Commissioner under this Act shall be
conducted in private.
(3) Subiect to any Rules of P11rliament made under this Act, the Comml5siooer JS not required to bold any bearing for the purposes of an
Investigation, and he may obtaln Information from such persons and in
ruch manner, and make such inquiries as he things fit. Any person who is
concerned or involved in the investigation may be represented by counsel
or otherwise.
( 4) If, at any time during the course of an investigation, it appears
to the Commissioner that there may be grounds for making a report on
that investigation that may affect or concern any government department
or authority to which this Act applies he shall, before making that report,
afford to the principal officer thereof an opportunity to comment on the
subject matter of the investigation.
(5) The Commiuloner mll)', at any time during or after an investigation
consult any Minister oI the Crown who is concerned in the subject matter
of the investigation.

(6) In relation to any investigation, iI a Minister of the Crown 60
requests or the investigation relates to any recommendation made to such
a Minister, the Commissioner shall consult that Minister before forming a
final opinion on any of the matters referred to in subsection (1) or
subsection (2) of section 25.
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(7) If, during or after an investigation, the Commissioner is of opinion
that there is evidence of any breach of duty or misconduct on the part of
any member, officer, or employee of any government department or
authority to which this Act apphes(a) he shall report that matter to the principal officer thereof; and
(b) he shall furnish a copy of the report to the Minister charged with
the administration of that department or the enactment by which
the authority is constituted.
( 8) Subject to this Act and any Rules of Parliament made thereunder
the Commissioner may regulate his procedure on an investigation in such
manner as he thinks fit.
20. ( 1) Where the Commissioner has decided to investigate any matter
under this Act(a) the Commissioner has all the powers, rights and privileges that
are specified in the Royal Commissions Act, 1968, as appertaining
to a Royal Commission and the Chairman thereof; and
(b) all the provisions of that Act have effect as if they were enacted
in this Act and in terms made applicable to the Commissioner and
that matter as if the matter were one into which a Royal
Commission was appointed to inquire under that AcL

Commfs..

aioner baa

~;:f
~
mission and
fii=-.an
E~dence
e ·

(2) (a) No obligation to maintain secrecy or other restriction upon
the disclosure of information obtained by or furnished to persons in the

service of the Crown, whether imposed by any enactment or by any rule
of law, applies to the disclosure of information for the purposes of an
investigation under this AcL
(b) The Crown is not entitled in relation to any such investigation to
any such privilege in respect of the production of documents or the giving
of evidence as is allowed by law in legal proceedings.
(3) Subject to subsection (2) of this section, a person is not compelled
for the purposes of an investigation under this Act to give any evidence
or produce any document that he could not be compelled to give or produce
in proceedings before a court.

21. (1) For the purposes of conducting an investigation under this Act, Enter or
the Commissioner may, at anytime, enter any premises occupied or used premilesi.
by any government department or authority to which this Act applies, and
inspect those premises or anything for the time being therein.
(2) The powers conferred by this section to enter any premises occupied
or used by a government department or other authority shall not be
exercised unless previous notice of the intention so to do bas been given a
reasonable time before the proposed entry to the principal officer thereof
in writing.

22. ( 1) A person shall not be required or authorised by virtue of this Protection
Actfor procced(a) to furnish any information or answer any question relating to ~~I~.
proceedings of Cabinet or of any committee of Cabinet; or
(b) to produce or inspect so much of any document as relates to any
such proceedings.
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(2) For the purposes of this section a certificate issued by the Under
Secretary, Premier's Department, with the approval of the Premier of the
State, certifying that any information or question, or any document or part
of a document, relates to any such proceedings as are referred to in
subsection (1) of this section is conclusive of the fact so certified.
23. (1) Information obtained by the Commissioner or his officers in
the course of, or for the purpose of, an investigation under this Act, shall
not be disclosed, except( a) for the purposes of the investigation and of any report or recommendations to be made thereon under this Act; or
(b) for the purposes of any proceedings for any perjury or any
offence under the Royal Commissions Act, 1968, or under this
Act alleged to have been committed in any proceedings upon such
an investigation.
(2) Any person who discloses information contrary to the provisions
of this section is guilty of an offence.

Obstruction.

24. Any person who( a) without lawful excuse, wilfully obstructs, hinders, or resists the
Commissioner or any other person in the exercise of his powers
under this Act;
(b) without lawful excuse, refuses or wilfully fails to comply with any
lawful requirement of the Commissioner or any other person
under this Act; or
(c) wilfully makes any false statement to or misleads, or attempts to
mislead, the Commissioner or any other person in the exercise
of his powers under this Act,
is guilty of an offence.

Division 4.-Action on investigations.
P,ocedw,,

on completion of investigation.

25. (1) Where, as a result of an investigation conducted under this Act
(not being an investigation conducted pursuant to section 15), the Commissioner is of the opinion that the action to which the investigation
relates(a) appears to have been taken contrary to law;
(b) was unreasonable, unjust, oppressive, or improperly discriminatory;
(c) was in accordance with a rule of law or a provision of an enactment or a practice that is or may be unreasonable, unjust, oppressive, or improperly discriminatory;
(d) was taken in the exercise of a power or discretion, and was so
taken for an improper purpose or on irrelevant grounds, or on the
taking into account of irrelevant considerations;
(e) was a decision that was made in the exercise of a power or
discretion and the reasons for the decision were not, but should
have ·been, given;
(f) was based wholly or partly on a mistake of law or fact; or
(g) was wrong,
he shall, as in the circumstances of the case he thinks fit, carry out the
duties imposed on him by .subsection (2) of this section.
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(2) Where in such a case as is referred to in subsection (1) of this
section the Commissioner is of the opinion( a) that the subject matter of the investigation should be referred to
the appropriate authority for further consideration;
(b) that action can be, and should be, taken to rectify, or mltlgato or
alter the effects of, the action to which the investigation rclllle'i;
( c) that any practice in accordance with which the action was taken
should be varied;
(d) that any law in accordance with which, or on the basis of which,
the action was taken should be reconsidered;
(e) that reasons should be given for the action; or
(f) that any other steps should be taken,
the Commissioner shall report his opinlan., 11nd his reasons therefor, to the
principal officer of the appropriate authority, o.nd may make such recommendations as he thinks fit.
(3) Where the Commissioner makes any report or recommendations to
the principal officer of an authority under subsection (2) of this section,
he shall send a copy thereof to the responsible Minister.
(4) If under subsection (2) of this section the Commissioner makes
recommendations to the principal officer of an authority he may request
that officer to notify him, within a specified time, of the steps that have been
or are proposed to be taken to give effect to the recommendations, or, if
no such steps have been, or are proposed to be taken, the reasons therefor.
(5) Where it appears to the Commissioner that no steps that seem to
him to be appropriate hnv~ been taken within a reasonable time of his
making any report or recomm,:.ndo.tions under 111b!CCtion (2) of this section,
the Commissioner, after considering the CC)Ullllc:n~ (if any) made by or
on behalf of the principal officer to whom tho report or recommendations
were made, may, if he thinks fit, send to the Premier of the State a copy of
the report and the recommendations together with a copy of any such
comments.

(6) Where a copy of any report, recommendations, or comments bas
been sent to the Premier of the State under subsection (5) of this section,
the Commissioner may lay before each House of Parliament such report on
the matters to which they relate as he thinks fit.
( 7) The Commissioner shall not in any report under this Act make any

comment defamatory of or adverse to any person unless that person has
bel!D. given an opportunity of being heard in the matter and his defence is
fairly set forth in the report.

26. Where the Commissioner conducts an investigation on a complaint Information
made under this Act he shall inform the complainant, in such manner and to comat such time as he thinks proper, of the result of the investigation, and, plalnapt on
where the Commissioner has made any recommendation under subsection :f.:"tiga•
(2) of section 25 and it appears to him that steps which seem to him to be
·
appropriate have not been taken within a reasonable time of the making
of those recommendations, the Commissioner shall inform the complainant
of the recommendations, making such comments thereon as he thinks
proper.
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Division 5.-Annual and other reports of the Commissioner.
Amlual and

27. Without limiting his right under any other provision of this Act
to lay a re:port before either House of Parliament, the Commissioner, subject to any .Rules of Parliament made under this Act, shall, as soon as
practicable niter each thirtieth day of June, lay before each House of
Parliament a report on the exercise of his functions during the twelve
months ending on that date, and, may, at any time, if he thinks fit, lay
before each House of Parliament, a report on any matter arising in connection with the exercise of his functions.

Other

28. Rules of Parliament mnde under this Act may authorise the Commissioner to publish, in the public interest or in the interests of any department, authority, orgnnizntion, or person, reports relating generally to the
exercise of his functions or to ony particular case investigated by him,
whether or not the matters to be: denlt with in any such report have been
the subject of a report laid before either House of Parliament under this
Act.

other reports
to Parliament.

report, DD

authority of
Rules of
Parliament.

PART IV.-MISCELL\NEOUS.
Application

to Supreme
Court.

29. ( I) Where, in the course of an investigation under this Act, the
question arises as to whether the Commissioner has jurisdiction to conduct
the investigation, the Commissioner, or the party the subject of the investigation, may make an application to the Supreme Court for a determination
of that question, and, on the application, the Court may make such order
as it considers proper.
(2} References in this section, in relation to an investigation into any
action taken by or on behalf of an authority, to the party subject to the
investigation shall be construed as references to that authority or the
principal officer thereof.

Protection

of Commlslioner and

ollicen.

30. (1) Neither the Commissioner nor any of his officers is liable,
whether on the ground of want of jurisdiction or on any other ground, to
any civil or criminal proceedings to which he would have been liable apart
from this section in respect of any act purporting to be done in pursuance
of this Act, unless the act was done negligently or in bad faith.
(2) No civil or criminal proceedings shall be brought against the Commissioner or any of his officers in respect of any such act as is referred to
in subsection (1) of this section without the leave of the Supreme Court,
and the Supreme Court shall not give leave under this section unless it is
satisfied that there is substantial ground for the contention that the person
to be proceeded against has acted negligently or in bad faith.
(3} Notwithstanding anything in the foregojng provisions of this section,
no prerogative writ shall be issued compelling the Commissioner to carry
out any investigation, and no proceedings shall be brought against the
Commissioner whereby the issue of such a writ is sought.

( 4) Neither the Commissioner nor any of his officers shall be called to
give evidence in any court, or in any judicial _Proceedings, in respect of any
matter coming to his knowledge in the exercise of his functions under this
Act.
Peualtle:1.

31. A person who is guilty of an offence under this Act is liable to a
fine of two hundred and fifty dollars or imprisonment for twelve months,
or to both the fine ,md the imprisonment.
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32. Except as otherwi!e e..Tpressly provided in this Act the expenses
incurred in lhe administraticn a.f lh1s Act !hall be defrayed out of moneys
to be provided by Parliament for thnt purpose.

1HE SCHEDULE.
[Section 13 .]
Government Departments and other Authorities to which this Act applies.
All Departments of the Public Service, but excluding therefrom( a) officers of the establishment of the Governor; and
(b) the Agent-General and officers employed in his office.
Local Authorities, namely(a) the council of each city, town or shire, and any committee
of, or appointed by, any such council, and any County or

Regional Council under the Local Government Act, 1960;
(b) a commissioner of a municipality appointed under the Local
Government Act, 1960;
(c) any other body constituted under an enactment that has the
power to levy, or cause to be levied, a rate on or with respect
to, land.
The Midla.nd Junction Abattoir Board constituted under the Abattoirs
Act, 1909.
The Western Australian Art Gallery Board constituted under the Art Gallery Act, 1959,
Agriculture Protection Board constituted under the Agriculture Protection
Board Act, 1950, and any advisory committee constituted thereunder.
Albany Port Authority constituted under the Albany Port Authority Act,
1926.
Artificial Breeding Board constituted under the Artificial Breeding Board
Act, 1965.
Banana Industry Compensation Committee constituted under the Banana
Industry Compensation Trust Fund Act, 1961.
Beekeepers Compeosation Fund Committee constituted under the Bee Industry Compensation Act, 1953.
Totalisator Agency Board constituted under the Totalisator Agency Board
Betting Act, 1960.
Bunbury Port Authority constituted under the Bunbury Port Authority Act,
1909.
Bush Fires Board and bush fire brigades constituted under the Bush Fires
Act, 1954.
Coal Mine Workers' Pensions Tribunal established under the Coal Mine
Workers (Pensions) Act, 1943.
The Trustees of a Public Cemetery under the Cemeteries Act, 1897.
Air Pollution Council and the Scientific Advisory Committee established
under the Clean Air Act, 1964.
Inebriates Advisory Board established under the Convicted Inebriates Rehabilitation Act, 1963.
Country High School Hostels Authority established under the Country High
&:hool Hostels Authority Act, 1960.
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The Coal Miners' Welfare Board of Western Australia established under
the Coal Miners' Welfare Act, 1947.
Dairy Products Marketing Board constituted under the Dairy Products
Marketing Regulation Act, 1934.
Dried Fruits Board constituted under the Dried Fruits Act, 1947.
Education Department and Board of Secondary Education constituted under
the Education Act, 1928.
Esperance Port Authority constituted under the Esperance Port Authority
Act, 1968.
Factory Welfare Board and Retail Trade Advisory and Control Committee
established under the Factories and Shops Act, 1963.
The Western Australian Wild Life Authority constituted under the Fauna
Conservation Act, 1950.
Western Australian Fire Brigades Board constituted under the Fire Brigades
Act, 1942.
Fremantle Port Authority constituted under the Fremantle Port Authority
Act, 1902.
Geraldton Port Authority constituted under the Geraldton Port Authority
Act, 1968.
Government Employees' Housing Authority established under the Government Employees' Housing Act. 1964.
Western Australian Government Railways Commission constituted under
the Government Railways Act, 1904.
The Honey Pool of Western Australia constituted under the Honey Pool
Act, 1955.
Any Board within the meaning of the Hospitals Act, 1927.
Advisory Committee established under section 6 of the Industrial Development (Kwinana Area) Act, 1952.
The Land Resumption for Industries Committee established under section 4
of the Industrial Development (Resumption of Land) Act, 1945.
Industries Assistance Board constituted under the Industries Assistance Act,
191S.

Library Board of Western Australia constituted under the Library Board
of Western Australia Act, 1951.
The Land Surveyors Licensing Board constituted under the Licensed
Surveyors Act, 1909.
Lotteries Commission constituted under the Lotteries (Control) Act, 1954.
Commissioner of Main Roads appointed under the Main Roads Act, 1930.
The Western A,~•~:!'IJ~n-~Barley Marketing Board constituted under the
Marketing
Act, 1946.
Western Australian Egg Marketing Board constituted under the Marketing
of Eggs Act, 1945.
Western Australian Linseed Board established under the Marketing of
Linseed Act, 1969.
Western Australian Potato Marketing Board constituted under the Marketing of Potatoes Act, 1946.
Every Board of Visitors under the Mental Health Act, 1962.
Metropolitan Market Trust constituted under the Metropolitan Market Act,
1926.
Metropolitan (Perth) Passenger Transport Trust constituted under the
Metropolitan (Perth) Passenger Transport Trust Act, 1957.
The Metropolitan Region Planning Authority constituted under the Metropolitan Region Town Planning Scheme Act, 1959.
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Metropolitan Water Sup_Ply, Sewerage, and Drainage Board established
under the Metropolitan Water Supply, Sewerage and Drainage Act,
1909.
Milk Board of Western Australia constituted under the Milk Act, 1946.
Mine Workers• Relief Board constituted under the Mine Workers' Relief
Act, 1932.
The Western Australian Museum Board constituted under the Museum Act,
1969.
The Motor Vehicle Insurance Trust constituted under the Motor Vehicle
(Third Party Insurance) Act, 1943.
The Trustees of the Parliamentary Superannuation Fund under the Parliamentary Superannuation Act, 1970.
Poisons Advisory Committee constituted under the Poisons Act, 1964.
The Police Department.
Port Hedland Port Authority constituted under the Port Hedland Port
Authority Act, 1970.
An authorised officer appointed under the Petroleum. Products Subsidy
Act, 1965.
Potato Growing Industry Trust Fund Advisory Committee constituted under
the Potato Growing Industry Trust Fund Act, 1947.
Poultry Industry Trust Fund Committee constituted under the Poultry
Industry (Trust Fund) Act, 1948.
The Public Service Board established under the Public Service Act, 1904.
The Transport Commission under the Transport Commission Act, 1966.
State Electricity Commission of Western Australia established under the
State Electricity Commission Act, 1945.
The State Government Insurance Office constituted under the State Government Insurance Office Act, 193 8.
The State Housing Com.mission established under the State Housing Act,
1946.
State Tender Board established under the State Tender Board Act, 196S.
Superannuation Board constituted under the Superannuation and Family
Benefits Act, 1938.
The Swan River Conservation Board constituted under the Swan River
Conservation Act, 1958.
Town Planning Board established under the Town Planning and Development Act, 1928,
Western Australian Tourist Development Authority constituted under the
Tourist Act, 19S9.
Registrar of Trade Associations appointed under the Trade Associations
Registration Act, 1959.
Western Australian Coastal Shipping Com.mission constituted under the
Western Australian Coastal Shipping Commission Act, 1965.
Wheat Quotas Committee constituted under the Wheat Delivery Quotas
Act, 1969.
The Youth Council of Western Australia established under the Youth
Service Act, 1964.
Western Australian Institute of Technology.
University of Western Australia.
Workers' Compensation Board, constituted under the Workers' Compensa•
tion Act, 1912.
The Junior Farmers' Movement Council under the Junior Farmers'
Movement Act, 195S.
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